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U.S. Customs Service 


General Notices 


CURRENT IRS INTEREST RATE USED IN CALCULATING 
INTEREST ON OVERDUE ACCOUNTS AND REFUNDS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of calculation and interest. 


SUMMARY: This notice advises the public of the interest rates for over- 
payments and underpayments of Customs duties. The rates are 8 per- 
cent for overpayments and 9 percent for underpayments for the quarter 
beginning January 1, 1992. This notice is being published for the con- 
venience of the importing public and Customs personnel. 


EFFECTIVE DATE: January 1, 1992. 


FOR FURTHERINFORMATION CONTACT: Robert B. Hamilton, Jr., 
Revenue Branch, National Finance Center, (317) 298-1245. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to 19 U.S.C. 1505 and Treasury Decision 85-93, published 
in the Federal Register on May 29, 1985 (50 FR 21832), the interest rate 
paid on applicable overpayments or underpayments of Customs duties 
shall be in accordance with the Internal Revenue Code rate established 
under 26 U.S.C. 6621. Interest rates are determined based on the short- 
term Federal rate. The interest rate that Treasury pays on overpay- 
ments will be the short-term Federal rate plus two percentage points. 
The interest rate paid to the Treasury for underpayments will be the 
short-term Federal rate plus three percentage points. The rates will be 
rounded to the nearest full percentage. 

The interest rates are determined by the Internal Revenue Service on 
behalf of the Secretary of the Treasury based on the average market 
yield on outstanding marketable obligations of the U.S. with remaining 
periods to maturity of 3 years or less and are to fluctuate quarterly. The 
rates are determined during the first month of a calendar quarter and 
become effective for the following quarter. 

The rates of interest for the period of January 1, 1992—March 31, 
1992, are 8 percent for overpayments and 9 percent for underpayments. 
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These rates will remain in effect through March 31, 1992, and are sub- 
ject to change on April 1, 1992. 


Dated: December 20, 1991. 
MIcHAEL H. Lane, 
Acting Commissioner of Customs. 


[Published in the Federal Register, December 26, 1991 (56 FR 66947)] 


COPYRIGHT, TRADEMARK, AND TRADE NAME RECORDATIONS 
(No. 1-1992) 


AGENCY: U.S. Customs Service, Department of the Treasury. 


SUMMARY: The copyrights, trademarks, and trade names recorded 
with the U.S. Customs Service during the month of October 1991 follow. 
The last notice was published in the Customs BULLETIN on November 6, 
1991. 

Corrections or information to update files may be sent to U.S. Cus- 
toms Service, IPR Branch, Room 2104, 1301 Constitution Avenue, 
N.W., Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: John F. Atwood, Chief, 
Intellectual Property Rights Branch, (202) 566-6956. 


Dated: December 26, 1991. 
JOHN F. ATwoon, 
Chief, 
Intellectual Property Rights Branch. 


The list of recordations follow: 
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NAME OF COP, TMK, TNM OR MSK 


WERTHER'S ORIGINAL 

OPERATION C 

LASER INVASION 

METAL GEAR 

CASTLEVANIA IL BELMONT'S REV 
VENDETTA 

S.P.¥. SPECIAL PROJECT Y 

VGA BIOS 

SHAVE-IN-SHOHER PACKAGE 

THE LONE RANGER 

GOLFING GREATS 

TEENAGE MUTANT NINJA TURTLES 
THUNDER CROSS 

CRIME FIGHTERS 

THE SIMPSONS 

DOUBLE DRIBBLE 5 ON 5 
CASTLEVANIA III DRACULA'S CU 
M.I.A. MISSING IN ACTION 

VC 004 VGA TECHNOLOGY 
PRINCESS 

NON NON MALE BEAR 

NON NON DISPLAY BOX 

CAROUSEL HORSE 8801 

POWER PLANTER 

JOYFUL GEESE GROUP PICTURE 
THE LITTLE MERMAID 

CAROUSEL HORSE 8802 

PLAYFUL DINOSAUR ON SKATERBO 
YO yO BALL PACKAGE 

MOTOCROSS MANIACS 

OVER DRIVE 

TEENAGE MUTANT NINJA TURTLES 
CRYING NEWBORN DARLING 
MUSICAL LUPE DOLL 

SINGING NEWBORN DARLING 
SANTAS 713033 AND 713034 
LOVELY BIRD 

FRIULT NERO -MODEL 1920 
JANUS NERO-MODEL 0205 
BERNINI SALMONE - MODEL 1801 
MERMAID - VERSION ONE 
COMODINO SALMONE FIORI - MOD 
DINOSAUR BABYEE 

VENETO AZZURRO CHIARO - MODE 
COMODINO NERO - MODEL 0432 
VENETO PESCA AZZURRO - MODEL 
VENETO NERO DIAMANTE - MODEL 
VENETO AZZURRO 0501 
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ERVICE PAGE 
IN OCTOBER 1991 DETAIL 


OHNER NAME 
AUGUST STGORCK KG 
ULTRA SOFTWARE CORPORATION 
KONAMI INC. 
KONAMI INC. 
KONAMI INC. 
KONAMI INC. 
KONAMI INC. 
OAK TECHNOLOGY, INC. 
ASSOCIATED MILLS, INC. 
KONAMI INC. 
KONAMI INC. 
FALL OF THE ULTRA SOFTWARE CORPORATION 
KONAMI Itic. 
KONAMI INC. 
KONAMI INC. 
KONAMI INC. 
KONAMI INC. 
KONAMI INC. 
GEMINI TECHNOLOGY INCORPORATED 
JOHN HOLDEN 
CREATIVE CONCEPTS UNLIMITED INC. 
CREATIVE CONCEPTS UNLIMITED INC. 
TAIWAN GIFT ENTERPRISE CO. 
POWER PLANTER, INC. 
GOOD TORCH ENTERPRISE CORP 
WALT DISNEY COMPANY 
TAIWAN GIFT ENTERPRISE CO., LID. 
HIP YICK INTERNATIONAL, INC. 
MARCHON INC. 
ULTRA SOFTHARE CORPORATION 
KONAMI INC. 
THE ARCADE KONAMI INC. 
DOLLY DOLLS & TOYS 
DOLLY DOLLS & TOYS 
DOLLY DOLLS & TOYS 
FOLKRAFT CO. 
IWAYA CORPORATION 
PATINA, INC. 
PAIINA, INC. 
PATINA, INC. 
STREET KIDS CORPORATION 
PATINA, INC. 
STREET KIDS CORPORATION 
PATINA, INC. 
PATINA, INC. 
PATINA, INC. 
PATINA, INC. 
PATINA, INC. 
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VENETO VERDE FIORI - MODEL 
JANUS VERDE - MODEL 0204 
CLASSICO AMPHORA - MODEL 0 
B/O LOP RABBY 


SUBTOTAL RECORDATION TYP 
TMK 


] 
~ 


20001127 FPE & DESIGN 

20070519 THE EL DORADO HANDMADE BOO 
20000710 VEHICLE GRILLE DESIGH 
20060225 PLAYERS 

20000102 CONFIGURATION OF PNEUMATIC 
20090801 AMERICAN CIRCUIT BREAKER CC 
20090314 PEARLE 

20041111 ALMOND ROCA 

20010602 ROCA 

20030315 ALMOND ROCA 

20000910 BROWN & HALEY ALMOND ROCA 
19971122 HEART OF ROCA 

20011124 ALMOND ROCA & DESIGN 
20060708 WILD GUNMAN 

20080503 MACH RIDER 

20010430 MALLOA 

20000313 HINODE 

20051029 MERLIN 

20090808 AT&T WITH DESIGN 

20070908 AT&T 

20070714 AT&T 

20050108 AT&T 

19970201 EVOLUTION 

20100424 EVOLUTION 3 

20070519 FENDI & DOUBLE INVERTED F 
20070519 FENDI & DOUBLE INVERTED F 
20100220 FF DESIGN 

20031025 CAP-STUN 

20090606 SOUTHERN CAL TROJANS 
20030607 USC 

20060201 CITIZEN 

20010828 DESITIN 

20010423 VIA GARDA 

20050514 VISTA SECURITIES PROCESSIN 
20071222 BOJO 

20010625 TO THE EARTH 

20000529 S.P.¥. SPECIAL PROJECT Y 
20090919 M.I.A. MISSING IN ACTION 
20001009 LIGHTNING FIGHTERS 
20070609 LIFE FORCE 

20050711 THUNDER CROSS 
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SERVICE 


IN OCTOBER 1991 


PATINA, 
PATINA, 
PATINA, 


INC. 
Inc. 
INC. 


IWAYA CORPORATION 


AMERICAN CIRCUIT BREAKER CORP. 
T & DESIGN UNITED STATES SHOE CORPORATION 
AKTIEBOLAGET VOLVO 
PHILIP MORRIS INCORPORATED 
TEST PLUG CHERNE INDUSTRIES, INC. 
ORPORATION AND AMERICAN CIRCUIT BREAKER CORP. 
PEARLE INC. 
BROWN & HALEY 
BROWN & HALEY 
BROWN & HALEY 
BROWN & HALEY 
BROWN & HALEY 
BROWN & HALEY 
NINTENDO OF AMERICA INC. 
NINTENDO OF AMERICA INC. 
CONSORCIO AGRO-INDUSTRIAL DE MAL 
RICE GROWER ASSOCIATION OF CA 
AMERICAN TELEPHONE AND TELEGRAPH 
AMERICAN TELEPHONE AND TELEGRAPH 
AMERICAN TELEPHONE AND TELEGRAPH 
AMERICAN TELEPHONE AND TELEGRAPH 
AMERICAN TELEPHONE AND TELEGRAPH 
KIMBERLY-CLARK CORPORATION 
KIMBERLY-CLARK CORPORATION 
DESIGN FENDI PAOLA & S.LLE, S.A.S. 
DESIGN FENDI PAOLA & S.LLE, S.A.S. 
FENDI PAOLA & S.LLE, S.A.S. 
ZARC INTERNATIONAL 
UNIVERSITY OF SOUTHERN CALIFORNI 
UNIVERSITY OF SOUTHERN CALIFORNI 
CITIZEN WATCH CO., LTD 
PFIZER, INC. 
CHANTAL INTERNATIONAL FOOTWEAR 
G SYSTEM VISTA CONCEPTS, INC. 
BOJO PRODUCTIONS, INC. 
NINTENDO OF AMERICA, INC. 
KOWAMI, INC. 
KONAMI, INC. 
KONAMI, INC. 
KONAMI, INC. 
KONAMI, INC. 
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cre BY EXP DT 


20001030 
20090815 
20110108 
19920725 
19920220 
20000328 
20070203 
19960605 
20001009 
20080524 
20060701 
20060701 
20060701 
20060701 
20030201 
20020309 
19990424 
19990424 
19990424 
19980314 
20090328 
20090919 
20070127 
20050625 
20040821 
20030705 
20090225 
20001023 
19991205 
20001030 
20001030 
20001009 
20010326 
20010205 
20081018 
20050528 
20000710 
20091017 
20010514 
20010528 
20050813 
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NAME OF CO TMK, TNM OR MS 
CRIME FIGHTERS 
SHEBA 

IPANEMA WEAR 

KODAK SYMBOL 

KODAK 

KODACOLOR 

TANDA 

ROLLEI 

AXIOM 

JOKER & DESIGN 

E-Z WIDER 1.0 

E-Z WIDER 2.0 

JOKER 1.0 

JOKER 2.0 

E-Z WIDER LIGHTS & DESIGN 
E-Z WIDER 

E-Z WIDER & DESIGN 
E-Z WIDER & DESIGN 
E-Z WIDER ROLLING MACHINE & 
JOKER & DESIGN 
THREE GROOVE DESIGN 
PRIVIET 

OKHOTNICHYA 
PERTSOVKA 
STOLICHHNAYA 

STOLI 

STOLICHNAYA 

BLOCK HOLE 

BOTTOM OF THE NINTH 
CASTLEVANIA THE ADVENTURE 
JACKAL 

SUPE C 

BAUME & MERCIER 
SYMBOL DEVICE MARK 
SHEBA 

SHEBA 

SYSTIMAX 

DEFINITY 

SYSTIMAX 

PARTNER 

AT&T 


ERVICE PAGE 
IN OCTOBER 1991 DETAIL 


KONAMI, INC. 

KAL KAN FOODS, INC. 

MADE IN BRAZIL, INC. 

EASTMAN KODAK COMPANY 

EASTMAN KODAK COMPANY 

EASTMAN KODAK COMPANY 

AMER-ITAL FOODS, LTD. 

H.P. MARKETING CORP. 

AXIOM MEDICAL INCORPORATED 

ROBERT BURTON ASSOCIATES, LTD. 

ROBERT BURTON ASSOCIATES ; 

ROBERT BURTON ASSOCIATES 

ROBERT BURTON ASSOCIATES 

ROBERT BURTON ASSOCIATES 

ROBERT BURTON ASSOCIATES 

ROBERT BURTON ASSOCIATES 

ROBERT BURTON ASSOCIATES 

ROBERT BURTON ASSOCIATES 
DESIGN ROBERT BURTON ASSOCIATES 

ROBERT BURTON ASSOCIATES 

GOMEZ & SANTURIO 

PEPSICO, INC. 

PEPSICO, INC. 

PEPSICO, INC. 

PEPSICO, INC. 

PEPSICO, INC. 

PEPSICO, INC. 

KONAMI, INC. 

KONAMI, INC. 

KONAMI, INC. 

KONAMI, INC. 

KONAMI, INC. 

BAUME & MERCIER S.A. 

BAUME & MERCIER S.A. 

KAL KAN FOODS, INC. 

KAL KAN FOODS, INC. 

AMERICAN TELEPHONE AND TELEGRAPH 

AMERICAN TELEPHONE AND TELEGRAPH 

AMERICAN TELEPHONE AND TELEGRAPH 

AMERICAN TELEPHONE AND TELEGRAPH 

AMERICAN TELEPHONE AND TELEGRAPH 
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U.S. Customs Service 


Proposed Rulemakings 


19 CFR Part 122 
RIN 1515-AA95 


PROPOSED AMENDMENTS TO THE CUSTOMS REGULATIONS 
REGARDING INTERNATIONAL, LANDING RIGHTS, AND USER 
FEE AIRPORTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of proposed rulemaking. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions to set forth the circumstances in which permission to land at a 
landing rights airport may be denied or withdrawn and to set forth the 
circumstances in which status as a user fee airport may be terminated. 
The document also updates the list of designated user fee airports and 
proposes certain organizational or editorial changes to improve the lay- 
out of the present regulations insofar as they deal specifically with inter- 
national airports, landing rights airports and user fee airports. 


DATES: Comments must be received on or before February 24, 1992. 


ADDRESS: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service, 1301 Constitution Avenue, N.W., 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Mike Lovejoy, Office of 
Inspection and Control (202-566-5607). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

On March 22, 1988, Customs at 53 F.R., 9285 published a final rule 
revising the air commerce regulations previously set forth as Part 6 of 
the Customs Regulations (19 CFR Part 6). The revised regulations, set 
forth as Part 122 of the Customs Regulations (19 CFR Part 122), among 
other things restructured the regulatory provisions concerning specific 
types or classes of airports at which aircraft could land when arriving 
from points outside the United States. 
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Subpart B of those regulations concerns international airports which 
are designated jointly by the Secretary of the Treasury or Commissioner 
of Customs (as a port of entry for aircraft and for merchandise carried 
thereon), by the Attorney General (as a port of entry for aliens), and by 
the Secretary of Health and Human Services (as a place for quarantine 
inspection). Section 122.34 of those regulations (set forth in Subpart D, 
which is entitled “Landing Requirements”) concerns landing rights air- 
ports which are currently defined in section 122.1(f) as airports, other 
than international airports, at which flights from a foreign area may be 
allowed to land. In addition, in order to implement section 236 of the 
Trade and Tariff Act of 1984 (Public Law 98-573), as amended (codified 
at 19 U.S.C. 58b), on March 31, 1988, Customs published at 53 F.R. 
10370 a final rule amending Part 122 by inserting in Subpart D a new 
section 122.39 entitled “User fee airports.” A user fee airport is specifi- 
cally designated as such by the Commissioner of Customs based on a 
Memorandum of Agreement between the concerned airport authority 
and Customs and with the approval of the governor of the State in which 
the airport is located. Following such designation, flights from a foreign 
area may be granted permission to land there in lieu of landing at an in- 
ternational airport or at a landing rights airport. Thus, there are three 
types or classes of airports which serve as entry points for international 
air commerce under the Customs laws and regulations. 

Section 122.12(a) provides that international airports are open to all 
aircraft for entry and clearance at no charge by Customs (however, cer- 
tain arrival and related user fees must be paid to Customs under Part 24 
of the Customs Regulations). Thus, Customs is required to supply Cus- 
toms personnel at an international airport, and all aircraft arriving 
from foreign points have a right to land there without first obtaining 
permission to land from Customs. Section 122.11(c) requires that each 
international airport provide, without cost to the Federal Government, 
proper office and other space for the sole use of Federal officials working 
at the airport as well as a suitable paved aircraft loading area convenient 
to that office space. Section 122.11(b) sets forth four reasons for which 
the designation as an international airport may be withdrawn, i.e., in- 
sufficient business to justify maintenance of inspection equipment and 
personnel, failure to provide or maintain proper facilities, failure to fol- 
low the rules and regulations of the Federal Government, or if another 
location would be more useful. The majority of designated international 
airports are smaller municipal or regional airports. The use of the word 
“international” in the name ofa large airport in the U.S. does not neces- 
sarily signify that the airport in an international airport within the 
meaning of the Customs Regulations. 

Landing rights airports are not designated as such on an across-the- 
board basis for all aircraft arriving from foreign points. Rather, a land- 
ing rights airport becomes such by usage, i.e., when Customs under 
section 122.34(a) specifically gives a party permission to land at an air- 
port which has not been designated as an international airport or user 
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fee airport. Such permission to land may be given on a one-time basis 
(e.g., for a private aircraft or for acharter or other unscheduled flight) or 
on a recurring basis according to a fixed schedule submitted to and ap- 
proved by Customs (e.g., in the case of a scheduled airline or charter op- 
erator). Under section 122.34(b), Customs is required to notify other 
interested Federal agencies when permission to land is given at a land- 
ing rights airport so that they may also perform their clearance or in- 
spection duties, although in some cases those duties are performed by 
Customs officers cross-designated for that purpose. Unlike interna- 
tional airports, there is no provision in section 122.34 or elsewhere in 
the Customs Regulations which requires that landing rights airports 
provide office and other space to Customs and other Federal agencies. 
Such space has traditionally been provided to Customs and other Fed- 
eral agencies by the airport authorities on a voluntary basis on the un- 
derstanding that (1) the presence of Customs and other Federal officers 
at the airports operates essentially as a convenience to the aircraft, air- 
port and surrounding community and (2) Customs could deny or revoke 
landing rights if the facilities for clearance and inspection were inade- 
quate to ensure compliance with Federal law. Thus, a landing rights air- 
port exists for the purpose of handling international traffic only to the 
extent that Customs and other interested agencies specifically deter- 
mine that one or more international flights may land there. This deter- 
mination is based in significant part on the willingness and ability of 
Customs and other Federal officers to staff the airport, on the availabil- 
ity of adequate facilities to enable those Federal officers to carry out 
their functions, and on the willingness of the airport users to defray part 
of the cost of the Customs presence there. Most of the major U.S. air- 
ports handling international traffic are, in fact, landing rights airports. 
Section 122.34(c) states that the owner, operator or person in charge 
of the aircraft shall pay any added charges for inspecting the aircraft, 
passengers, employees and merchandise when landing rights are given, 
except in the case of scheduled aircraft of a scheduled airline where a 
charge may be made only for the overtime expenses of Customs officers. 
However, as a consequence of the imposition of user fees covered by Part 
24 of the Customs Regulations, these charges now must be paid only in 
the case of arrivals at locations outside the limits of a port of entry. 
Section 122.39(a) states that the procedures for landing at a user fee 
airport are the same as those get forth in section 122.34 for landing 
rights airports. Section 122.39(b) sets forth a list of designated user fee 
airports. Although there are no other regulatory provisions which deal 
specifically with user fee airports, each Memorandum of Agreement, 
under which each user fee airport is established, sets forth certain re- 
sponsibilities of both Customs and the airport. For a flat fee paid by the 
airport (currently estimated at $73,350 for the first year of operation 
and $50,112 for the second year) to cover the salary and benefits costs of 
one full-time inspector, plus any related costs for travel, transportation, 
per diem and cost-of-living allowances, Customs agrees to provide 8 
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hours of service per day, Monday through Friday, for a total of 40 hours; 
however, the party requesting the Customs services is Responsible for 
paying the full costs of any overtime services of Customs officers as de- 
termined under 19 U.S.C. 267. In addition to the payment of the above 
inspectional costs, each user fee airport agrees to provide, at no cost to 
Customs, sufficient office space, utilities, office furniture and equip- 
ment, including costs for installation and maintenance thereof. Each 
Memorandum of Agreement further provides that the agreement will 
continue in effect until terminated by either party, that either party 
may terminate the agreement upon 120 days written notice to the other 
party, and that the agreement will be automatically terminated if any 
=— due under the agreement are not paid to Customs on a timely 
asis. 

Customs believes that the current regulations regarding interna- 
tional, landing rights and user fee airports, as discussed above, could be 
significantly improved. 

With regard to landing rights airports, Customs believes that the 
regulations should spell out the circumstances in which landing rights 
may be denied or withdrawn, both to protect the rights of the public 
against an arbitrary use of such action and to clarify that the existence of 
landing rights at an airport is always contingent upon both commercial 
need and the ability of Customs and other Federal agencies to ensure 
proper enforcement of the law. This regulatory change would not 
amount to a substantive change in present practice but would simply 
put landing rights airports on a regulatory footing more parallel to that 
of international airports for which the same general considerations, as 
reflected in the present regulations, apply. 

As regards user fee airports, Customs believes that the regulations 
should set forth the circumstances in which a user fee airport designa- 
tion may be withdrawn, as specified in the Memorandum of Agreement 
under which each user fee airport is established. Moreover, the regula- 
tions should be amended to reflect the fact that eleven additional user 
fee airports have been designated since the user fee airport provision 
was originally promulgated. The currently designated user fee airports, 
and the telephonic contacts for each for obtaining information regard- 
ing service, are as follows: 

Airport Contact 
Natrona County International Airport Authority 
Airport, Casper, Wyoming (307) 472-6688 
Rickenbacker Airport, Chairman, Rickenbacker Airport 
Columbus, Ohio (614) 491-1401 
Santa Teresa Airport, Santa Airport Manager 
Teresa, New Mexico (505) 589-1200 


Hector International Airport, Airport Authority 
Fargo, North Dakota (701) 241-1501 


Southwest Florida Regional Chairman, Board of Lee County 
Airport, Fort Myers, Florida (813) 768-1000 








Airport 


Lebanon Municipal Airport, 
Lebanon, New Hampehire 


Allentown-Bethlehem-Easton 


Airport, Lehigh Valley, Pennsylvania 


Midland International Airport, 
Airborne Air Park, Wilmington, 
Fort Wayne-Allen County 


Airport, Fort Wayne, Indiana 
Morristown Municipal Airport, 
Morristown, New Jersey 
Jackson Municipal Airport, 
Jackson, Mississippi 

Greater Rockford Airport, 
Rockford, Dlinois 


Waukegan Regional Airport, 
Waukegan, Llinois 


Kingsley Field, Klamath Falls, 


St. Paul Airport, St. Paul, 
Alaska 


Bluegrass Airport, Lexington, 
cky 


Oakland-Pontiac Airport, 


Yakima Air Terminal, Yakima, 


Sanford Regional Airport, 
Sanford, Florida 
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Contact 


Director of Corporate Service 
(603) 298-8878 

Airport Director 

(215) 264-2831 


Airport Authority 
(915) 563-1460 


Chairman, Airborne Express 
(513) 382-5691 

Airport Authority 

(219) 747-4146 


Airport Authority 
(201) 538-6400 


Airport Authority 
(601) 939-5631 


Airport Authority 
(815) 965-8639 


Airport Authority 
(708) 244-0055 


Board of County Commissioners 
(503) 885-6350 


Airport Authority 
(907) 546-2331 


Airport Authority 

(606) 254-9336 
Manager 

(313) 666-3900 


Airport Authority 
(509) 575-6150 


Airport Authority 
(407) 322-7771 








Customs also believes that some organizational and editorial amend- 
ments should be made in Part 122. It is noted in this regard that present 
sections 122.34 and 122.39 concern principally the legal status or estab- 
lishment of landing rights and user fee airports rather than “landing re- 
quirements” which is the title of Subpart D; the remainder of the 
provisions in Subpart D, on the other hand, are general provisions 
which apply equally to international, landing rights and user fee air- 
ports. Accordingly, it would appear appropriate to transfer sections 
122.34 and 122.39 to Subpart B which would be retitled to reflect its 
broader scope. Moreover, certain consequential and other editorial 
changes should be made to the existing texts within Part 122. The pro- 
posed amendments are discussed in detail below. 
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DISCUSSION OF PROPOSED AMENDMENTS 


Section 122.1 General definitions. 

It is proposed to amend paragraph (f), which defines “landing rights 
airport”, by inserting after “international airport” the words “or user 
fee airport”. This change is necessary to clarify that landing rights air- 
ports do not include user fee airports which are established under totally 
separate statutory authority. It is noted in this regard that “user fee air- 
port” is already separately defined in paragraph (m) of this section, 
which would also be amended by changing the reference to “§ 122.39” to 
reflect the proposed transfer of that section to Subpart B. 


SuBPART B— CLASSES OF AIRPORTS 


It is proposed to retitle Subpart B (presently “International Air- 
ports”) as “Classes of Airports” to reflect the broader scope resulting 
from the proposed transfer of present sections 122.34 and 122.39 to this 
Subpart. 


Section 122.14 Landing rights airports. 


This proposed new section would be identical to present section 
122.34 except that present paragraph (c) has been revised (simply to 
clarify that inspection charges are payable only when the arrival takes 
place outside a port of entry) and a new paragraph (d) has been added to 
set forth the circumstances in which landing rights may be denied or 
withdrawn. Proposed new paragraph (d) is primarily based on present 
section 122.11(b), which sets forth the four circumstances in which des- 
ignation as an international airport may be withdrawn; new paragraphs 
(d)(2)-(5) are identical to sections 122.11(b)(1)-(4). In addition, new 
paragraph (d)(1) has been included to refer to the unavailability of Fed- 
eral Government personnel in sufficient numbers to perform clearance 
and inspection duties, in consideration of the fact that an adequate Fed- 
eral presence is a prerequisite to both the initial and the continued 
granting of permission to land at a landing rights airport. 


Section 122.15 User fee airports. 


This proposed new section replaces present section 122.39 but with 
amendments to present paragraphs (a) and (b) and with the addition ofa 
new paragraph (c). The proposed amendment to paragraph (a) involves 
(1) replacing the word “landing” with the words “obtaining permission 
to land” to reflect the true content of present section 122.34(a) and (2) 
replacing the reference to “§ 122.34” to reflect the transfer of that sec- 
tion to Subpart B. The proposed amendment to paragraph (b) involves 
updating the list of designated user fee airports. New paragraph (c), 
which has been added to set forth the circumstances in which designa- 
tion as a user fee airport will be terminated, is based on the standard 
terms of the Memorandum of Agreement under which each user fee air- 
port is designated and thus sets forth only two conditions: (1) if either 
Customs or the airport authority gives 120 days written notice of termi- 
nation to the other party, and (2) if any amounts due to be paid to Cus- 
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toms are not paid on a timely basis. It should be noted that paragraph (c) 
states that the designation “shall” be terminated because each Memo- 
randum of Agreement mandates termination of the agreement (and 
thus termination of user fee airport status) if either of these conditions 
arises. 


Section 122.33 Place of first landing. 

It is proposed to amend this section (1) to change the cross-references 
to reflect the proposed renumbering of present sections 122.34 and 
122.39 and (2) to set forth the regulatory requirements in a clearer and 
more logical order. These changes do not affect the substance of the 
regulation. 


COMMENTS 

Before adopting the proposed amendments, consideration will be 
given to any written comments timely submitted to Customs. Com- 
ments submitted will be available for public inspection in accordance 
with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Treasury 
Regulations (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 
CFR 103.11(b)), on regular business days between the hours of 9:00 a.m. 
and 4:30 p.,m. at the Regulations and Disclosure Law Branch, Room 
2119, U.S., Customs Service Headquarters, 1301 Constitution Avenue, 
N.W., Washington, D.C. 


EXECUTIVE ORDER 12291 


This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, no regulatory impact analysis has been 
prepared. 


REGULATORY FLEXIBILITY ACT 

Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.), it is certified that, if adopted, the proposed amendments will 
not have a significant economic impact on a substantial number of small 
entities. Accordingly, they are not subject to the regulatory analysis or 
other requirements of 5 U.S.C. 603 and 604. 

DraFTING INFORMATION 

The principal author of this document was Francis W. Foote, Regula- 
tions and Disclosure Law Branch, U.S. Customs Service. However, per- 
sonnel from other offices participated in its development. 

List OF SUBJECTS IN 19 CFR Part 122 

Customs duties and inspections, Imports, Air carriers, Air transpor- 

tation, Aircraft, Airports. 
PROPOSED AMENDMENTS TO THE REGULATIONS 

Accordingly, it is proposed to amend Part 122, Customs Regulations 

(19 CFR Part 122), as set forth below: 
PART 122—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 122 is revised to read as follows: 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 2, JANUARY 8, 1992 


Authority: 5 U.S.C. 301, 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1594, 1624, 1644, 49 U.S.C. App. 1509. 


2. Section 122.1, paragraphs (f) and (m), are revised to read as follows: 
§ 122.1 General Definitions. 
K * * * * * * 


(f) Landing rights airport. A “landing rights airport” is any airport, 
other than an international airport or user fee airport, at which flights 
from a foreign area may be allowed to land. 


* * * * * * * 


(m) User fee airport. A “user fee airport” is an airport so designated by 
Customs and listed in § 122.15. Flights from a foreign area may be 
granted permission to land at a user fee airport rather than at an inter- 
national airport or a landing rights airport. 

3. The title of Subpart B is revised to read as follows: 


SuBpaRT B— CLASSES OF AIRPORTS 
4. Sections 122.34 and 122.39 are redesignated as §§ 122.14 and 
122.15 respectively in Subpart B. 
5. In newly designated § 122.14, paragraph (c) is revised and para- 
graph (d) is added to read as follows: 


§ 122.14 Landing rights airports. 


* * * * * * * 


(c) Payment of expenses. In the case of an arrival at a location outside 
the limits of a port of entry, the owner, operator or person in charge of 
the aircraft shall pay any added charges for inspecting the aircraft, pas- 
sengers, employees and merchandise when landing rights are given. 

(d) Denial or withdrawal of landing rights. Permission to land at a 
landing rights airport may be denied or withdrawn for any of the follow- 
ing reasons: 

(1) Federal Government personnel are not available in sufficient 
numbers to perform clearance and inspection duties; 

(2) The amount of business clearing through the airport does not jus- 
tify maintenance of inspection equipment and personnel; 

(3) Proper facilities are not available at, or maintained by, the airport; 

(4) The rules and regulations of the Federal Government are not fol- 
lowed; or 

(5) Some other location would be more useful. 

6. Newly designated § 122.15 is revised to read as follows: 


§ 122.15 User fee airports. 

(a) Permission to land. The procedures for obtaining permission to 
land at a user fee airport are the same procedures as those set forth in 
§ 122.14 for landing rights airports. 

(b) List of user fee airports. The following is a list of user fee airports 
designated by the Commissioner of Customs in accordance with 19 
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U.S.C. 58b. Information concerning service at any of these airports can 
be obtained by calling the airport or its authority directly. 


Contact 


Casper, Wyoming 


Natrona County International Airport. 
Columbus, Ohio Rickenbacker Airport. 

Santa Teresa, New Mexico Santa Teresa Airport. 

Fargo, North Dakota Hector International Airport. 

Fort Myers, Florida Southwest Florida Regional Airport. 
Lebanon, New Hampshire Lebanon Municipal Airport. 

Lehigh Valley, Pennsylvania Allentown-Bethlehem-Easton Airport. 
Midland, Texas Midland International Airport. 
Wilmington, Ohio Airborne Air Park. 

Fort Wayne, Indiana Fort Wayne-Allen County Airport. 
Morristown, New Jersey Morristown Municipal Airport. 
Jackson, Mississippi Jackson Municipal Airport. 

Rockford, Illinois Greater Rockford Airport. 

Waukegan, Illinois Waukegan Regional Airport. 

Klamath Falls, Oregon Kingsley Field. 

St. Paul, Alaska St. Paul Airport. 

Lexington, Kentucky Bluegrass Airport. 

Oakland, Michigan Oakland-Pontiac Airport. 

Yakima, Washington Yakima Air Terminal. 

Sanford, Florida Sanford Regional Airport. 


(c) Withdrawal of designation. The designation as a user fee airport 
shall be withdrawn under either of the following circumstances: 

(1) If either Customs or the Airport authority gives 120 days written 
notice of termination to the other party; or 

(2) If any amounts due to be paid to Customs are not paid on a timely 
basis. 

7. Section 122.33 is revised te read as follows: 


§ 122.33 Place of first landing. 


The first landing of an aircraft entering the U.S. from a foreign area 
shall be: 

(a) At a designated international airport (see § 122.13); 

(b) At a landing rights airport if permission to land has been granted 
(see § 122.14); or 

(c) At a designated user fee airport if permission to land has been 
granted (see § 122.15). 
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Permission to land at a landing rights airport or user fee airport is not 
required for an emergency or forced landing (see § 122.35). 
CarRoL HALLETT, 
Commissioner of Customs. 


Approved: November 22, 1991. 
JOHN P. SIMPSON, 
Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 26, 1991 (56 FR 66814)] 


19 CFR Parts 18 and 122 
[RIN 1515-AB12} 


PROPOSED CUSTOMS REGULATIONS AMENDMENTS CON- 
CERNING USE OF AN AIR WAYBILL AS AN IN-BOND DOCU- 
MENT 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to amend the Customs Regula- 
tions by adding specific mention of the availability of using an air way- 
bill as an in-bond document. Customs has concluded a successful test 
program allowing air carriers to forward in-bond shipments using an air 
waybill as the sole in-bond document. The use of the air waybill for this 
purpose has facilitated the movement of cargo and the delivery of in- 
bond freight. Accordingly, it is proposed to make the procedure available 
on a permanent basis and the regulations would be amended to reflect 
this. 


DATE: Comments must be received on or before February 28, 1992. 


ADDRESS: Comments (preferably in triplicate) should be addressed to 
and may be inspected at the Regulations and Disclosure Law Branch, 
U.S. Customs Service, 1301 Constitution Avenue, NW., Room 2119, 
Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Ernie Cunningham, Of- 
fice of Inspection and Control, 202-566-8151. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


In November 1988, Customs commenced a test program allowing air 
carriers to use the air waybill (AWB) as the sole in-bond document in 
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place of Customs Forms 7512 or 7512-C, or Transit Air Cargo Manifest 
(TACM) documents. Some documentation is necessary in order for Cus- 
toms to retain control over unentered merchandise in transit from one 
port to another. The test was designed to take advantage of the unique 
AWB number and the detailed information available on an AWB. A 
number of air carriers have been participating in the test. The use of the 
AWB has facilitated the movement of cargo and the delivery of in-bond 
freight. 

The AWB test was originally described in Temporary Directive 
3240-01, August 31, 1988. That directive expired on September 29, 
1989. As a result of the successful test period, Customs plans to make 
permanently available the option to use an AWB as the sole in-bond 
document. The new procedures are fully described in Customs Directive 
3240-54, issued March 6, 1990, and that Directive became effective on 
May 5, 1990. 

Under that directive, and in the proposed regulatory amendments, air 
carriers may forward in-bond shipments from the first port of arrival/ 
unlading using an AWB as the in-bond document and the 11-digit AWB 
number as the in-bond control number. The first three digits of the 
number are the issuing airline’s identification code. The AWB used 
must be similar in format to, and record the same information as the 
universal AWB recognized and accepted by the International Air Trans- 
port Association (IATA). The AWB must also contain the final port of 
destination in the U.S. or the actual ultimate country of destination of 
the shipment indicated by available airline shipping documents. The ul- 
timate destination must be shown even though the air transportation 
may be scheduled to terminate in a country prior to the shipment’s ulti- 
mate destination. 

Importers may opt to use this procedure for merchandise entered for 
immediate transportation, transportation and exportation, and imme- 
diate exportation. Such use does not modify any carrier’s liability for in- 
bond freight and does not modify bond requirements currently in the 
Customs Regulations. It is still necessary that the delivering carrier, 
whether or not it is the initial bonded carrier, surrender the in-bond 
document as notice of arrival promptly, but no more than two working 
days after the arrival of any portion of the covered shipment at the port 
of destination. 

District directors will consider individual port factors, such as pres- 
ence of an operational Manifest Review Unit (MRU), in determining the 
level of supervision that is necessary in each district. 

In regard to any regulatory changes necessary to make permanently 
available the ability to use the AWB as an in-bond document, 
§ 122.92(a), Customs Regulations (19 CFR 122.92(a)), already states 
that, “Customs Form 7512 or other Customs approved documents” 
shall be used for both entry and manifest. The proposed amendments 
make specific reference to an AWB as one of those Customs approved 
documents and make other conforming changes. 





18 CUSTOMS BULLETIN AND DECISIONS, VOL. 26, NO. 2, JANUARY 8, 1992 


COMMENTS 

Before adopting these proposals, consideration will be given to any 
written comments timely submitted to Customs. Comments submitted 
will be available for public inspection in accordance with the Freedom of 
Information Act (5 U.S.C. 552), § 1.4, Treasury Department Regula- 
tions (31 CFR 1.4), and § 103.11(b), Customs Regulations (19 CFR 
103.11(b)), on regular business days between the hours of 9 a.m. and 
4:30 p.m. at the Regulations and Disclosure Law Branch, Room 2119, 
U.S. Customs Service Headquarters, 1301 Constitution Avenue, NW., 
Washington, D.C. 


EXECUTIVE ORDER 12291 
This document does not meet the criteria for a “major rule” as speci- 
fied in E.O. 12291. Accordingly, a regulatory impact analysis is not re- 
quired. 


REGULATORY FLEXIBILITY ACT 
Pursuant to the provisions of the Regulatory Flexibility Act (5 U.S.C. 
601 et seq.) it is certified that, if adopted, the proposed amendments will 
not have a significant impact on a substantial number of small entities. 
Accordingly, they are not subject to the regulatory analysis or other re- 
quirements of 5 U.S.C. 603 and 604. 


DRAFTING INFORMATION 


The principal author of this document was John E. Doyle, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 


List oF SUBJECTS 

19 CFR Part 18 

Common Carriers, Exports, Freight forwarders. 
19 CFR Part 122 

Air carriers, Freight. 

PROPOSED AMENDMENTS TO THE REGULATIONS 

It is proposed to amend Parts 18 and 122, Customs Regulations (19 

CFR Parts 18, 122), as set forth below: 


PART 18—TRANSPORTATION IN BOND AND 
MERCHANDISE IN TRANSIT 


1. The general and relevant specific authority citations for Part 18 
would continue to read as follows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 8, Harmo- 
nized Tariff Schedule of the United States), 1551, 1552, 1553, 1624; 


* * * * * * * 


§§ 18.11 and 18.12 also issued under 19 U.S.C. 1484; 


* * * * * * 
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2. It is proposed to amend § 18.11 by revising the first sentence of 
paragraph (h) to read as follows; 


§ 18.11 Entry; classes of goods for which entry is authorized; 
form used. 


* * * * * * * 


(h) Either Customs Form 7512, a carnet, or an air waybill (see 
§ 122.92 of this chapter), shall be used as a combined transportation en- 
try, invoice, and manifest. * * * 


* * * * * * * 


3. It is proposed to amend § 18.20 by revising the first sentence of 
paragraph (a) to read as follows: 


§ 18.20 Entry procedure; forwarding. 

(a) When an importation is entered for transportation and exporta- 
tion, except as provided for in subparts D, E, F and G of Part 123 of this 
chapter (relating to merchandise in transit through the U.S. between 
two points in continuous foreign territory), a carnet, three copies of an 
air waybill (see § 122.92 of this chapter), or four copies of Customs Form 
7512 shall be required. * * * 


* * * * * * 


PART 122—AIR COMMERCE REGULATIONS 


1. The authority citation for Part 122 would continue to read as fol- 
lows: 


Authority: 5 U.S.C. 301, 19 U.S.C. 58b, 66, 1433, 1436, 1459, 1590, 
1624, 1644, 49 U.S.C. App. 1509. 


2. It is proposed to amend § 122.92 by revising the heading and first 
sentence of paragraph (a)(1), adding a paragraph (a)(3), and by addinga 
sentence to paragraph (b)(1) to read as follows: 


§ 122.92 Procedure at port of origin. 

(a) Forms required. 

(1) Customs Form 7512 or other document. Customs Form 7512 or 
other approved documents, such as an air waybill (see paragraph (a)(3) 
of this section), shall be used for both entry and manifest. * * * 


* * * * * * * 


(3) Air Waybill. An air waybill may be used for both entry and mani- 
fest. Three copies of the air waybill are required unless the district direc- 
tor deems additional copies necessary. Photocopies of the original air 
waybill are acceptable. Either preprinted stock air waybills or electroni- 
cally generated air waybills may be used. The air waybill must: 

(i) be in the format, and contain the information required of a univer- 
sal air waybill as recognized and accepted by the International Air 
Transport Association (IATA), be legible and in the English language; 
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(ii) display a unique 11-digit number, the first three digits being the 
air carrier’s identification code; 

(iii) display the number of packages based on the smallest external 
packaging unit (e.g., 14 packages is acceptable, 1 pallet is unacceptable); 

(iv) display the name of the final port of destination in the U.S. or the 
name of the ultimate country of destination of the cargo indicated by 
available air carrier shipping documents. The ultimate destination 
must be shown even though the air transportation may be scheduled to 
terminate in a country prior to the cargo’s final destination; 

(v) be modified to contain the following information which should ap- 
pear in a block or attachment in the upper right-hand corner as in this 
example. The numbers 1-8 correspond to the descriptions that follow; 
the numbers do not have to appear on the AWB; 


(1) (2) (3) 


Origin Entry Type Destination 
(4) 





Importing Carrier/Flight Number/Arrival Date 
(5) 





Bonded Carrier/Exporter 


(7) 





Signature of Carrier’s Agent (or Exporter) 
(8) 





Customs Officer Date 
The item numbers correspond to the following information: 


Item 1— Origin: 

The numeric district/port code as listed in Schedule D of the Harmo- 
nized Tariff Schedules of the United States, of the port where the in- 
bond entry is presented. 


Item 2—Entry type: 

The appropriate in-bond code number such as I.T./61 for Immediate 
Transportation, T&E/62 for Transportation and Exportation, and 
I.E./63 for Immediate Exportation. 


Item 3— Destination: 


The numeric district/port code for the intended port of destination for 
entry or exportation. 


Item 4—Importing Carrier/Flight Number/Arrival Date: 

This information serves to identify the shipment in terms of the in- 
ward foreign manifest of the importing carrier. The “Arrival Date” is 
the date of arrival of the importing conveyance in the U.S. This informa- 
tion must be supplied in all instances. 
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Item 5— Bonded Carrier/Exporter: 

The bonded carrier or exporter who will be liable for the proper move- 
ment, handling, and safekeeping of the merchandise once the in-bond 
movement is authorized by Customs. If this information is not supplied, 
the in-bond movement will be carried out under the bond of the import- 
ing carrier. (See Item 7 for further information on transfer of liability.) 


Item 6— Date: 

The date of the in-bond entry preparation. Since an in-bond entry can 
be prepared before the date of entry presentation and/or acceptance, 
and prior to the actual arrival of the importing conveyance, this date 
should only be used for duty assessment purposes when the date in Item 
8 is left blank. If a date is not present, the date of in-bond preparation 
will be deemed to be the date of arrival. 


Item 7— Signature of Carrier’s Agent (or Exporter): 

This signature of the authorized agent of the bonded carrier or ex- 
porter identified previously (See Item 5) constitutes acceptance of the 
liability for the in-bond shipment by the party signing. A signature is 
required except when the in-bond movement is under the bond of the 
importing carrier. If unsigned, the submission to Customs of an AWB 
requesting such a movement is evidence of the acceptance of liability if 
the AWB is approved by Customs. 


Item 8— Customs Officer/Date: 
Signature of the Customs officer who authorizes the initiation of the 


in-bond movement and time date of such authorization. Customs will 
check to make sure merchandise is released only to a bonded carrier. 
The date is used to start the time limit for completion of the in-bond 
movement and for consumption entry purposes in accord with 
§ 141.69(b) of this chapter. Customs authorization procedures which 
use a perforation device are acceptable in lieu of the appropriate Cus- 
toms signature. The district director will determine whether a signa- 
ture will be required in this block prior to the time that the cargo is 
allowed to move. 

(b) Delivery of Customs form to carrier. — (1) Merchandise entered for 
immediate transportation without appraisement. When merchandise is 
entered for immediate transportation without appraisement, two copies 
of Customs Form 7512 or other Customs approved document, and the 
duplicate copy of Customs Form 7512-C shall be delivered the the car- 
rier. When an air waybill is used, Customs Form 7512-C is not required. 

* * * * * * * 


MIcHAEL H. LANE 
Acting Commissioner of Customs. 


Approved: December 20, 1991. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, December 30, 1991 (56 FR 67253)] 








U.S. Court of Appeals for the 
Federal Circuit 


A. Hirsh, INC., PLAINTIFF-APPELLANT v. UNITED STATES, DEFENDANT-APPEL- 
LEE, AND PAINT APPLICATORS TRADE ACTION COALITION, DEFENDANT 


Appeal No. 91-1013 
(Decided November 6, 1991) 


Barbara A. Susman, Susman & Associates, of Chicago, Illinois, argued for plaintiff-ap- 
pellant. With her on the brief was Julianne S. Gran. 

George W. Thompson, Office of the General Counsel, U.S. International Trade Commis- 
sion, of Washington, D.C., argued for defendant-appellee. With him on the brief were Lyn 
M. Schlitt, General Counsel, James A. Toupin, Assistant General Counsel and Andrea C. 
Casson, of counsel. 

Charles R. Johnston. Jr., Miller, Canfield, Paddock & Stone, of Washington, D.C., repre- 
sented the Amicus Curiae, Wooster Brush Company. 


Appealed from: U.S. Court of International Trade. 
Judge RESTANI. 


Before MICHEL, Circuit Judge, BENNETT, Senior Circuit Judge, and 
CLEVENGER, Circuit Judge. 


MICHEL, Circuit Judge. 


A. Hirsh, Inc. (“Hirsh”) appeals the order of the Court of Interna- 
tional Trade (“trade court”) denying its request for attorney fees and 
costs under the Equal Access to Justice Act (“EAJA” or the “Act”), 28 
U.S.C. § 2412(d)(1)(A) (1988), and sanctions under Fed. R. Civ. P. 11 
against defendant Paint Applicators Trade Action Coalition 
(“PATAC”), some of its members, and its counsel. A. Hirsh, Inc. v. 
United States, 747 F. Supp. 723 (Ct. Int’] Trade 1990). Because the trade 
court correctly applied the Act’s “prevailing party” standard for award- 
ing attorney fees and costs, and because the trade court did not abuse its 
discretion by not finding sanctionable conduct under Rule 11, we affirm. 


BACKGROUND 


Hirsh is a major importer of natural bristle paint brushes from the 
People’s Republic of China. In February 1988, Hirsh petitioned the In- 
ternational Trade Commission (“ITC” or “Commission”) to review its 
affirmative antidumping determination in Natural Bristle Paint 
Brushes from the People’s Republic of China, USITC Pub. 1805, Inv. No. 
731-TA-244 (Final) (Jan. 1986). 

In its final determination, the commission found that the domestic in- 
dustry producing natural bristle paint brushes was threatened with ma- 
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terial injury due to the “less than fair value” imports of such paint 
brushes from China, basing its conclusion on a series of factors. Id. at 
11-14. Following the Commission’s final affirmative determination, the 
Commerce Department issued an antidumping order placing a duty on 
Chinese natural bristle paint brushes. 51 Fed. Reg. 5580 (Feb. 14, 1986). 

Hirsh, in its petition for review of the final determination, alleged 
that circumstances had changed, most notably that the threat to domes- 
tic industry never materialized and that imports of the subject paint 
brushes “were brought to a virtual halt, and were replaced by imports 
from other sources.”! Therefore, Hirsh contended, the Commission 
should reconsider its determination. 

The Commission, in response to Hirsh’s petition, published a request 
for comments on whether to initiate a review based on the grounds 
stated by Hirsh. 53 Fed. Reg. 9496 (Mar. 23, 1988). After considering the 
petition and the comments submitted by interested parties, the Com- 
mission determined that “the request does not show changed circum- 
stances sufficient to warrant institution” of a review investigation. 
Dismissal of Request for Institution of a Section 751(b) Review Investi- 
gation; Natural Bristle Paint Brushes from the People’s Republic of 
China, 53 Fed. Reg. 18,912 (May 25, 1988). 

On February 28, 1989, Hirsh filed another request for review, again 
on the grounds of changed circumstances.2 The second review petition 
noted that the first request had been “rejected” by the Commission, but 
did not specify any deficiency in the reasons given by the Commission 
for its rejection. The Commission published a request for comments 
concerning Hirsh’s second request for a review investigation. 54 Fed. 
Reg. 11,822 (Mar. 22, 1989). According to the Commission, four com- 
ments were received in support of the request, but none presented any 
facts or arguments that “had not already been set forth in the request.” 
Gov’t. Br. at 7. 

After consideration, the Commission determined that “the request 
does not show changed circumstances sufficient to warrant institution” 
of a review investigation regarding natural bristle paint brushes from 
the People’s Republic of China, and dismissed Hirsh’s petition. Dis- 
missal of Request for Institution of a Section 751(b) Review Investiga- 
tion; Natural Bristle Paint Brushes from the People’s Republic of China, 
54 Fed. Reg. 21,491 (May 18, 1989). 


1 Hirsh’s petition was made under 19 U.S.C. § 1675(b)(1) (1988), which provides in relevant part: 

Whenever the * * * Commission receives * * * a request for the review of * * * an affirmative determination 
made under section 1671c(h)(2) * * * of this title, which shows changed circumstances sufficient to warrant a re- 
view of such determination, it shall conduct such a review after publishing notice of the review in the Federal Reg- 
ister. (Emphasis added.) 


2 The petition alleged the following changed circumstances: (1) the domestic industry was in an uninjured condition; 
(2) as a consequence of the imposition of the antidumping order, imports of natural bristle paint brushes from China 
have been brought to a virtual halt; (3) Chinese import inventories have been depleted; (4) because of price increases, 
Chinese paint brushes are no longer competitive in the United States market and have not caused the price suppression 
feared by the Commission; and (5) because the Chinese economy is increasingly market-oriented, Chinese vendors 
have an incentive not to sell below cost. Gov’t. Br. at 6. 





U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT 25 


Following the Commission’s dismissal, Hirsh filed a summons and 
complaint against the Commission in the trade court. In its complaint, 
Hirsh alleged that the Commission had failed to adequately explain its 
rationale for the dismissal, and further contended that the Commission 
“abused its discretion in dismissing [Hirsh’s] petition which established 
sufficient facts to show a reasonable appearance of changed circum- 
stances that warrant review.” Complaint at 2, paragraph 12. Before the 
trade court, Hirsh sought a remand to the Commission “for reconsidera- 
tion and for statement of facts and reasons bearing a rational nexus to 
its conclusions.” Hirsh Brief for Review of Administrative Determina- 
tion Upon Agency Record at 34. The Commission opposed reconsidera- 
tion or remand, arguing that “the review request failed as a matter of 
law to allege changed circumstances, and that a legal conclusion was all 
that was required in dismissing” Hirsh’s petition. Gov’t. Br. at 9. 

The trade court, however, held that the Commission was required to 
provide a more detailed explanation for its conclusion that Hirsh’s alle- 
gations of changed circumstances were insufficient to warrant a review 
investigation. A. Hirsh, Inc. v. United States, 729 F. Supp. 1360 (Ct. Int’l 
Trade 1990) (“Hirsh I”). According to the trade court: 


[i]Jn the instant case ITC failed to articulate the reasons for its par- 
ticular application of law; it merely recited uninformative statutory 
language. Without an articulation of reasons the court cannot as- 
certain whether or not ITC’s decision was arbitrary, capricious, or 
otherwise not in accordance with law. 
Id. at 1362 (footnote omitted). Therefore, the trade court concluded, the 
Commission’s dismissal was contrary to law and remand was necessary. 
Id. at 1365. The Commission was ordered by the trade court to “make a 
reasoned decision and state its reasons, so they may be reviewed if 
[Hirsh] remains dissatisfied with the resolution or explanation” and to 
present its views to the court within 25 days. Id. The trade court did not, 
however, grant Hirsh’s alternative request for relief — that the Commis- 
sion be required to reconsider its original rejection of the petition for a 
review investigation. 

On February 22, 1990, the Commission submitted to the trade court a 
more detailed explanation of its conclusion that Hirsh’s allegations 
were insufficient to “warrant” a review investigation. Hirsh disputed 
the Commission’s conclusions and filed a memorandum, requesting 
that the Commission be directed to institute a review investigation. 

The trade court subsequently affirmed the Commission’s decision not 
to institute a review investigation, and dismissed the action. A. Hirsh, 
Inc. v. United States, 737 F. Supp. 1186 (Ct. Int’] Trade 1990) (“Hirsh 
IT’). The court noted that: 


[clontrary to [Hirsh’s] assertion, the court believes ITC did con- 
sider [its] allegations as a whole and did not ignore relevant back- 
ground data, much of which are not supportive of [its] position. 


Id. at 1190. 
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During the pendency of the trade court litigation, a group of American 
manufacturers of natural bristle paint brushes filed a motion to inter- 
vene and an answer to the complaint,3 alleging that they were “inter- 
ested parties” within the definition of 19 U.S.C. § 1677(9)(A) (1988) and 
28 U.S.C. § 2631(k) (1988). According to the motion, the proposed defen- 
dant-intervenors were “interested parties (i.e., members of the peti- 
tioner [before ITC]) to the proceedings before the International Trade 
Commission and the Department of Commerce.” In addition, the manu- 
facturers argued that they were “entitled to intervene as a matter of 
right” under the relevant statutes because they “may be adversely af- 
fected by the outcome of th[e] action.” As a result, they sought to inter- 
vene both individually and collectively. 

In response to the manufacturers’ motion, Hirsh filed a 25-page 
memorandum, opposing intervention on the grounds, inter alia, that 
not all the individual companies were members of the original petitioner 
and that not all are “U.S. manufacturers” of natural bristle paint 
brushes. Therefore, according to Hirsh, the manufacturers are not “in- 
terested parties” as contemplated by the statute and do not have stand- 
ing. 

The manufacturers voluntarily withdrew their motion,4 and on Sep- 
tember 8, 1989, filed a second motion for leave to intervene as the Paint 
Applicators Trade Action Coalition (“PATAC”), an “interested” trade 
organization. On October 16, 1989, the trade court granted PATAC’s 
motion. 

Following the court’s decision in Hirsh IJ, Hirsh filed a motion under 
EAJA for attorney fees and costs of $83,577.85 and a request for sanc- 
tions under Rule 11 against PATAC, some of its members, and its attor- 
ney. The trade court rejected the EAJA fee request because, it 
concluded, Hirsh was not a “prevailing party” as required by the Act. A. 
Hirsh, Inc. v. United States, 747 F. Supp. 723, 725 (Ct. Int’] Trade 1990) 
(“Hirsh III”). According to the court, its remand in Hirsh I was not 
based on the “merits of applicant’s petition.” Jd. at 725. Rather, the re- 
mand was necessary so that the court could “ascertain the basis for the 
denial.” Jd. The court then concluded that since the Commission’s dis- 
missal was ultimately affirmed, Hirsh “obtained nothing from the de- 
fendants,” id. (quoting Hewitt v. Helms, 482 U.S. 755, 761-62 (1987)), 
and denied Hirsh’s request for Rule 11 sanctions against PATAC, some 
of PATAC’s individual members, and PATAC’s attorney. 


3 The proposed individual defendant-intervenors were Polymers, Inc., Charles E. Green & Son, Inc., The Wooster 
Brush Company, Ketema, Inc., Rae Metal Products Co., Inc., Joseph Lieberman and Sons (Bestt/Liebco), PPG Indus- 
tries, Inc., and Rubberset Company. All claimed to have been American manufacturers of natural bristle paint brushes 
and were, at the time of filing the original motion, PATAC members. 


4 The effectiveness of the manufacturers’ attempt to voluntarily withdraw their first motion is disputed by Hirsh. On 
October 27, 1989, 11 days after the manufacturers’ second motion was granted, the trade court, by a different judge, 
denied Hirsh’s motion to oppose intervention under the initial motion. Hirsh charges that “(t]he principal significance 
to this Order is that it highlights the fact that the Court did not recognize [the manufacturers’ counsel's] letter dated 
September 7, 1989 as an effective withdrawal of [the original motion].” Hirsh Br. at 6. However, in A. Hirsh,. Inc. v. 
United States, 747 F. Supp. 723 (Ct. Int’] Trade 1990), the trade court explicitly recognized that the denial was on the 
basis of mootness and that the individual intervenors’ requests were withdrawn. Id. at 724 n.1. 
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On appeal, Hirsh argues that for purposes of the Act it was a prevail- 
ing party because the Commission was required to articulate reasons for 
its denial, which was one form of relief requested in its original action. 
Hirsh also seeks review of the trade court’s denial of Rule 11 sanctions 
against defendant-intervenors PATAC, some of its individual members, 
and its attorney. The Wooster Brush Company (“Wooster”), which 
sought to intervene as an individual before the Commission and is a 
member of PATAC, filed an amicus curiae brief urging affirmance of the 
trade court’s Rule 11 decision. In addition, Wooster asserts that Hirsh’s 
appeal as to the Rule 11 denial was frivolous and that it is therefore enti- 
tled to an award of attorney fees and costs from this court under 28 
U.S.C. § 1927 against Hirsh’s counsel. 


DISCUSSION 


I 


Under the Equal Access to Justice Act, attorney fees and costs may 
only be awarded to a “prevailing party.” 28 U.S.C. § 2412 (d)(1)(A).5A 
“prevailing party” “typical[ly] * * * succeed[s] on any significant issue 
in litigation which achieves some of the benefit the partly] sought in 
bringing suit.” Austin v. Department of Commerce, 742 F.2d 1417, 1419 
(Fed. Cir. 1984) (quoting Hensley v. Eckerhart, 461 U.S. 424, 433 (1983) 
(further citations omitted)). Ascertaining the “prevailing party” in liti- 
gation requires the court to “look to the substance of the litigation to de- 
termine whether an applicant has substantially prevailed in its position, 
and not merely the technical disposition of the case or motion. In effect, 
substance should prevail over form.” Devine v. Sutermeister, 733 F.2d 
892, 898 (Fed. Cir. 1984) (emphasis in original) (citations omitted). 

Although a determination whether a party did or did not prevail for 
purposes of attorney fees under EAJA is reviewed de novo by this court, 
we believe that the trade court’s decision should receive at least some 
deference. The trade court was well situated to assess whether or not 
Hirsh prevailed before it: The trade court judge presided over argu- 
ments, reviewed the pleadings, and observed the posturing between 
parties from inception to conclusion of the litigation. And finally, the 
trade court is the best interpreter of the meaning of its own prior opin- 
ions in this case. 

After an “examination of [Hirsh’s] filings and arguments before” it, 
the trade court concluded that Hirsh’s “primary interest in the litiga- 
tion was to obtain a review, and ultimately reversal, of an earlier ITC 
administrative determination.” Hirsh III, 747 F. Supp. at 725. Hirsh 
counters that the trade court misunderstood its position, and that while 


5 The Act provides that: 
acourt shall award to a prevailing party other than the United States fees and other expenses, 
that party in any civil action * * * including proceedings for judicial review of agency action, brought by or against 
the United States in any court having jurisdiction of that action, unless the court finds that the position of the 
United States was substantially justified or that special circumstances make an award unjust. 
28 U.S.C. § 2412 (d)(1)(A) (1988). 
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it would have welcomed a reversal of the Commission’s affirmative 
dumping determination, it “challenged only the agency’s action of re- 
fusing to provide reasons for its dismissal of its petition seeking institu- 
tion of § 751(b) review for changed circumstances.” Hirsh Br. at 11 
(emphasis added).6 

Despite Hirsh’s characterization here of its position below, Hirsh did 
not seek “only” an articulation of reasoning from the Commission. In its 
complaint, Hirsh clearly asked for an order directing the Commission to 
“reconsider” its original dismissal or, alternatively, to state reasons for 
its dismissal of Hirsh’s request. Complaint at 3. That request, the Com- 
mission contends, coupled with Hirsh’s “strenuous objections to the 
Commission’s remand determination” demonstrated that Hirsh “had 
one goal in this litigation: forcing the Commission to institute a review 
investigation.” Gov’t. Br. at 17-18. 

In response, Hirsh argues that even if it did seek both types of relief, 
this court should treat decisions issued by the trade court not as steps 
toward a single ultimate resolution, but, for purposes of its EAJA re- 
quest, as individual and separate pieces of litigation. Therefore, Hirsh 
argues, while in Hirsh IJ, it may have failed in its challenge to the recon- 
sideration decision, it unquestionably prevailed in Hirsh I. Hirsh’s posi- 
tion is apparently based on the fortuity that the trade court issued 
separate opinions in each phase of the litigation. However, simply be- 
cause a court makes a remand decision during the proceedings in a case, 
a party cannot, on that basis alone, claim a significant victory. Nor does 
issuance of separate interlocutory decisions, ruled on from the bench or 
in an opinion, allow parties to fragment the litigation into separate 
pieces, each with its own winner and loser. 

Although we recognize that a “prevailing party” is not limited “to a 
victor only after entry of a final judgment following a full trial on the 
merits,” Austin, 742 F.2d at 1419 (citation omitted), winning on a par- 
ticular point or ground, even if it may result in permanent change in 
government practice or may clarify muddled law, does not necessarily 
entitle a party to EAJA fees. On review, we must look at the claimed 
“victory” in the context of the litigation as a whole to discern whether 
the party has achieved the substantive relief it sought. See Schultz v. 
United States, 918 F.2d 164, 166-67 (Fed. Cir. 1990), cert. denied, 111S. 
Ct. 1686 (1991). From this vantage, while Hirsh may have won a proce- 
dural battle, it plainly lost the war on the merits. 

The Commission correctly contends that the remand ordered was 
simply an interim procedural win with no lasting substantive benefit to 
Hirsh. Procedural victories not addressing the merits of the private liti- 
gant’s claim against the government do not support EAJA fee awards. 
Austin, 742 F.2d at 1420. As this court has noted, “if a party wins on a 


6 at oral argument, Hirsh’s counsel again depicted this appeal as solely “involv[ing] the challenge and reversal of this 
ITC policy of summary dismissals” of section 751(b) review requests. We agree with the government that Hirsh’s mis- 
leading characterization of its posture before the trade court is “ironic” given that Hirsh accused another attorney in 
these proceedings of frivolous conduct. Gov’t. Br. at 17, n. 10. 
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purely procedural issue which results in a remand, then this has not 
made him a ‘prevailing party.’” Id. However, as Hirsh notes, on occa- 
sions when some entitlement to relief on the merits accompanies an in- 
terlocutory or procedural victory, then attorney fees under a fee award 
act may be appropriate. Hanrahan v. Hampton, 446 U.S. 754, 757 
(1980). We are ultimately unconvinced, though, by Hirsh’s attempts to 
paint the trade court’s Hirsh J ruling as anything more than a purely 
procedural triumph. 

It is clear from the language of Hirsh I, without even resort to the 
trade court’s thorough hindsight analysis of it in Hirsh III, that Hirsh’s 
claimed “victory” was merely procedural. As the trade court explained, 
articulation of reasons by the Commission was needed so that it could 
“determine whether the decision is a reasonable outcome under the 
standards applicable under the statute.” Hirsh I, 729 F. Supp. at 1363. 
Any benefit to Hirsh would have been purely incidental, insubstantial, 
temporary, and limited to whatever tactical advantage it may have be- 
stowed on Hirsh’s counsel in preparation of an appeal to the trade court. 

Even assuming, arguendo, that Hirsh had initially only sought an ex- 
planation of the Commission’s reasons, we might still not have agreed 
that it succeeded on the merits with its procedural victory. On the record 
here, however, it is without question—despite Hirsh’s disingenuous 
representations before us — from its complaint, the pleadings before the 
trade court, and the language of Hirsh I, that Hirsh sought more, i.e., for 
the trade court to order the Commission to reconsider its denial of a re- 
view investigation. As the trade court judge recognized, its: 

decision in Hirsh I was not based on the merits of applicant’s peti- 
tion. Rather, the court found that ITC acted contrary to law by not 
articulating reasons for its denial of applicant’s petition. The court 
therefore remanded the case so that it could ascertain the basis for 
the denial. Once ITC’s reasons were articulated, the court affirmed 
ITC’s denial. 
Hirsh III, 747 F. Supp. at 725 (emphasis added). See, e.g., McGill v. Sec- 
retary of Health and Human Servs., 712 F.2d 28, 32 (2d Cir. 1983), cert. 
denied, 465 U.S. 1068 (1984) (Remand “did no more than move [plain- 
tiff] one step closer to a final determination of the merits of [its] claim.”). 
Therefore, because Hirsh was not a “prevailing party” under EAJA, it is 
not entitled to attorney fees and costs.7 


II 
A 


Hirsh also contends that the trade court committed reversible error in 
not granting its request for Rule 11 sanctions against PATAC, certain 
individual members of PATAC, and PATAC’s attorney (hereinafter, un- 
less otherwise indicated, collectively “PATAC”). The trade court found 
“no basis in law or fact” to support Hirsh’s application against the trade 


* Because the trade court did not err in its EAJA determination, we need not address Hirsh’s counsel’s contention 
that she was entitled to enhanced attorney fees. 
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association and, as to individual members and its attorney, noted that 
there was “insufficient explanation or segregation of the request 
[against them], which would appear ill-founded in any case.” Hirsh III, 
747 F. Supp. at 724 n.1. Court of International Trade Rule 11, which is 
identical to Fed. R. Civ. P. 11. states that: 


Every pleading, motion, and other paper of a party represented by 
an attorney shall be signed by at least one attorney * * *. The signa- 
ture * * * constitutes a certificate by the signer that the signer has 
read the pleading, motion, or other paper; that to the best of the 
signer’s knowledge, information, and belief formed after reason- 
able inquiry it is well grounded in fact and is warranted by existing 
law or good faith argument for the extension, modification, or re- 
versal of existing law, and that it is not interposed for any improper 
purpose, such as to harass or to cause unnecessary delay or needless 
increase in the cost of litigation * * *. Ifa pleading, motion or other 
paper is signed in violation of this rule, the court, upon motion or 
upon its own initiative, shall impose upon the person who signed it, 
a represented party, or both, an appropriate sanction * * *. 


Atrial court’s denial of Rule 11 sanctions is reviewed for abuse of dis- 
cretion, New Idea Farm Equip. Corp. v. Sperry Corp., 916 F.2d 1561, 
1568, 16 USPQ2d 1424, 1430 (Fed. Cir. 1990), and we are mindful that 
“no advantage * * * would result if this Court were to conduct a second- 
hand review of the facts from the trial court level, as ‘[the trial court has] 
a better grasp of what is acceptable trial-level practice among litigating 
members of the bar than will appellate judges.’” Thomas v. Capital Sec. 
Servs., Inc., 836 F.2d 866, 873 (5th Cir. 1988) (quoting Eastway Constr. 
Corp. v. New York, 637 F. Supp. 558, 566 (E.D.N.Y. 1986)) (footnote 
omitted). 

Rule 11 is designed to “deal with the problem” of “dilatory or abusive 
tactics and help to streamline the litigation process by lessening frivo- 
lous claims or defenses.” Fed. R. Civ. P. 11 (advisory notes). The Rule 
requires that: 


[t]here must be “reasonable inquiry” into both fact and law; there 
must be good faith (that is, the paper may not be interposed “to har- 
ass”); the legal theory must be objectively “warranted by existing 
law or a good faith argument” for the modification of existing law; 
and the lawyer must believe that the | pleading] is “well grounded in 
fact”. 


Szabo Food Serv., Inc. v. Canteen Corp., 823 F.2d 1073, 1080 (7th Cir. 
1987), cert. dismissed, 485 U.S. 901 (1988). 

To support its position that the trade court abused its discretion by 
not imposing sanctions, Hirsh initially cites a litany of procedural errors 
by PATAC and its attorney all relating to the filing of the original mo- 
tion to intervene both as a trade group and as individual companies. 
However, we are unconvinced, as was the trade court, by Hirsh’s asser- 
tions that PATAC somehow acted recklessly or in bad faith to burden 
Hirsh and the trade court with “needless expense and delay” by filing its 
motion. See, e.g., Cooter & Gell v. Hartmarx Corp., _U.S.___, 1108S. 
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Ct. 2447, 2457 (1990) (“Baseless filing puts the machinery of justice in 
motion, burdening courts and individuals alike with needless expense 
and delay.”). 

According to Hirsh, it suffered harm because only: 


{alfter extensive effort and expense, Hirsh determined that there 
was no other way to interpret the papers filed by [PATAC’s coun- 
sel], but that they had been filed on behalf of individual companies, 
rather than a trade association * * *. 


Hirsh Br. at 4-5. 

However, the caption of the motion itself explicitly stated the names 
and capacities of the parties seeking intervention. In any event, simply 
because a party invests a substantial amount of time and resources in 
fending off a potential adversary, a pleading is not necessarily 
sanctionable. Indeed, as PATAC’s counsel notes, the intensity that 
Hirsh displayed below in opposing the first motion, including a lengthy 
response, is indicative that the pleading had, at a minimum, some basis 
in law and fact. 

Nor can we agree with Hirsh that PATAC or its attorney participated 
in a “continuing pattern of baseless pleadings.” On the contrary, the 
only PATAC pleadings we have located in the record that are cited by 
Hirsh are the original motion, dated August 15, 1989, and the second 
motion, dated September 8, 1989. The first was withdrawn and the sec- 
ond granted, hardly indicating a “continuing pattern” designed to “har- 
ass Hirsh.” 

Finally, Hirsh ascribes great weight to the alleged “fact” that PATAC 
attempted to withdraw its motion, but was unable to effect the with- 
drawal since the trade court still ruled on Hirsh’s motion opposing the 
first motion. Hirsh argues that this is evidence of PATAC’s “bad faith.” 
However, this argument is more misleading than persuasive. As the 
trade Court recognized, after Hirsh filed its opposition to the motion and 
the Commission conferred with PATAC’s counsel, the manufacturers 
withdrew their original motion and filed a second motion seeking to in- 
tervene as of right solely as a trade association. That motion was granted 
on October 16, 1989. On October 27, 1989, the trade court denied 
Hirsh’s motion opposing intervention as moot. Hirsh contends that the 
withdrawal must have been ineffective because the court ruled on its 
motion opposing intervention. Clearly, though, since the motion being 
ruled on concerned the individual members and not solely the trade as- 
sociation, the only reasoning that would support the trade court’s denial 
for mootness was if the withdrawal of the first motion was effectuated.8 

Therefore, despite Hirsh’s arguments to the contrary, we conclude 
that the trade court did not abuse its discretion by refusing Rule 11 sanc- 
tions against PATAC. 


Sin any event, the effectiveness of the withdrawal is not logically related to any recklessness or intent to harass in 
filing 
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B 


Before this court, Wooster, amicus curiae, asserts that the segment of 
Hirsh’s appeal challenging the trade court’s Rule 11 denial is frivolous, 
and, since that is the only segment to which it responds, asks that it be 
awarded its attorney fees and costs under 28 U.S.C. § 1927 (1988).9 
Wooster, although a member of PATAC, intervenor before the trade 
court, was not and is not itself a party. It may nevertheless have wanted 
to respond to protect its financial interests asa member of PATAC, since 
a reversal could possibly have led to an assessment of members to pay 
the attorney fees PATAC would then be ordered to pay. Had this court 
reversed the trade court’s Rule 11 decision as Hirsh sought, Wooster 
might even have become directly responsible for attorney fees and costs 
as itself a target of the Rule 11 motion. Moreover, since on appeal the 
Rule 11 issue no longer concerned the Commission, it was not addressed 
in the Commission’s brief. The motivation of Wooster to file an amicus 
brief is thus understandable. Moreover, Hirsh’s counsel should have ex- 
pected PATAC or its individual members to want to respond. Thus 
counsel was on notice, a fact that may bear on any intent requirement 
under section 1927. 

Section 1927 provides that “[a]ny attorney or other person admitted 
to conduct cases in any court * * * who so multiplies the proceedings in 
any case unreasonably and vexatiously may be required by the court to 
satisfy personally the excess costs, expenses, and attorneys’ fees reason- 
ably incurred because of such conduct.” The issues before us regarding 
application of section 1927 to the facts of this case include whether the 
appeal of the Rule 11 decision violates section 1927 and, if so, whether 
Wooster’s costs were “because of such conduct.” 

Wooster contends that, as it challenges the trade court’s Rule 11 deci- 
sion, this appeal is “unmeritorious and frivolous” and therefore Hirsh’s 
counsel should be sanctioned. Wooster Br. at 7. As this court has repeat- 
edly stated, an appeal is frivolous as filed if “the judgment by the tribu- 
nal below was so plainly correct and the legal authority contrary to 
appellant’s position so clear that there really is no appealable issue.” 
Finch v. Hughes Aircraft Co., 926 F.2d 1574, 1579, 17 USPQ2d 1914, 
1918 (Fed. Cir. 1991). See also In re Perry, 918 F.2d 931, 935 (Fed. Cir. 
1990) (“When an appeal is a ‘complete loser,’ most of which is ‘patently 
groundless,’ sanctions should be imposed * * *.”) (citations omitted); 
Synan v. Merit Sys. Protection Bd., 765 F.2d 1099, 1102 (Fed. Cir. 1985) 
(“This appeal was frivolous because there was no possible basis for re- 
versing the board’s decision.”). This is such a case. 


9 Wooster also seeks Rule 11 sanctions against Hirsh in this appeal. However, Rule 11 is applicable only in federal 
trial court proceedings and not on appeal. See Cooter & Gell v. Hartmarx Corp., US. _., ___, 1108. Ct. 2447, 
2461 (1990). In addition to imposing sanctions under section 1927, we can impose sanctions under Fed. R. App. P. 38 or 
acourt’s “inherent powers” to “achieve the orderly and expeditious disposition of cases.” Chambers v. NASCO, Inc.. 
__US.___, __, 1111S. Ct. 2123, 2132 (1991) (quoting Link v. Wabash RR. Co., 370 U.S. 626, 630-31 (1962)) 
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The trade court explicitly found that there was no “basis in law or 
fact” to sanction PATAC for seeking to intervene, especially in light of 
the fact that the trade organization qualified to intervene as of right, 
and, as to the individual members and their counsel, there was “insuffi- 
cient explanation or segregation of the request, which would appear ill- 
founded in any case.” Hirsh III, 747 F. Supp. at 724 n.1. Despite the 
trade court’s unambiguous analysis, Hirsh presents nothing more on 
appeal than precisely the same muddled argument previously found to 
be without “basis in law or fact.” Id. See Mays v. Chicago Sun-Times, 
865 F.2d 134, 138 (7th Cir.) (sanctions imposed for “merely restat[ing] 
arguments that the [lower] court properly rejected”) (citation omitted), 
cert. denied, 110 S. Ct. 259 (1989). No attempt has been made to specify 
how the trade court abused its discretion in arriving at its conclusion; 
instead Hirsh quibbles with that it believes to be the insufficient weight 
the trade court accorded its “evidence.”10 Refac Int’l, Lid. v. Hitachi, 
Ltd., 921 F.2d 1247, 1256, 16 USPQ2d 1347, 1354 (Fed. Cir. 1990) (fail- 
ure to explain how the lower tribunal erred or to present clear and co- 
gent arguments for reversal deemed frivolous). Nor has Hirsh cited any 
case with similar or analogous facts in which Rule 11 sanctions were im- 
posed. 

An appeal such as this which is obviously frivolous when filed can con- 
stitute conduct “multipl[ying] the proceedings * * * unreasonably and 
vexatiously”: Since no appeal should have been taken on this issue in the 
first place, the very existence of such an appellate issue may be unrea- 
sonable and vexatious, unnecessarily consuming the time and resources 
of the court as well as others embroiled in continuing litigation of which 
long ago should have been a closed matter. See, e.g., Braley v. Campbell, 
832 F.2d 1504, 1513 (10th Cir. 1987) (en banc) (“At the appellate level 
the bringing of the appeal itself may be a sanctionable multiplication of 
proceedings.”). Particularly, where, as here, third parties were likely to 
seek leave to file a response to protect their financial interests in part of 
an appeal, and that part is patently frivolous, counsel was on notice, and 
we must seriously consider invoking section 1927 because as to them 
Hirsh’s filing could be considered both unreasonable and vexatious. Cf. 
McConnell v. Critchlow, 661 F.2d 116, 118 (9th Cir. 1981) (failure to ex- 
clude from appeal individual opponents as to whom there is no basis for 
appeal is sanctionable). 

Appellate rulings should not chill attorneys in proper cases or on 
proper issues from filing appeals, and this court is mindful that sanc- 
tions should not be imposed “lightly.” Julien v. Zeringue, 864 F.2d 1572, 
1576, 9 USPQ2d 1554, 1557 (Fed. Cir.), cert. denied, 110 S. Ct. 276 
(1989). But we can neither ignore nor excuse the conduct of Hirsh’s 
counsel in this case. Attorneys must restrain themselves from seeking 
review when there is clearly no merit to their position. The trade court 
warned Hirsh that its original sanctions request against PATAC had 


10 Hirsh’s conduct is especially egregious since the “evidence” that Hirsh complains was improperly weighed is pri- 
marily the Court of International Trade’s own decisions and interpretations of law 
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“no basis in law or fact” —the touchstone of frivolity. Hirsh IIT, 747 F. 
Supp. at 724 n.1. See, e.g., Octocom Sys., Inc. v. Houston Computer 
Servs., Inc., 918 F.2d 937, 943, 16 USPQ2d 1783, 1788 (Fed. Cir. 1990) 
(“[A]n appeal is frivolous where ‘no basis for reversal in law or fact can 
be or is even arguably shown.’”) (quoting Connell v. Sears, Roebuck & 
Co., 722 F.2d 1542, 1554 (Fed. Cir. 1983)). Despite the trade court’s ad- 
monition, Hirsh appealed the sanctions decision as to PATAC and the 
other targets of its Rule 11 motion. Moreover, it continued to press only 
the same groundless argument before this court. Although the portion 
of Hirsh’s appeal asserting entitlement to an EAJA award may have had 
some arguable merit, the independent portion urging that the trade 
court abused its discretion in denying Rule 11 sanctions did not. By un- 
necessarily widening its net on appeal, Hirsh violated section 1927 by 
“multipl[ying] the proceedings * * * unreasonably and vexatiously.” 
Had this appeal been limited to the EAJA issue, it would have been 
pointless for Wooster to appear here, and this aspect of the litigation 
would have been concluded. 

Under the circumstances of this case, there can be no genuine issue 
concerning constitutionally required notice and opportunity to be 
heard. Hirsh’s counsel was explicitly informed by the opinion of the 
Court of International Trade that her motion for sanctions under Rule 
11 was utterly meritless. Moreover, Hirsh’s counsel is deemed to be 
aware of the penalties and standards of section 1927 and cases constru- 
ing it, which thus provide additional notice. Finally, Hirsh’s counsel was 
explicitly notified in Wooster’s brief of the request for sanctions under 
section 1927. See Julien, 864 F.2d at 1575-76, 9 USPQ2d at 1556-57 
(section 1927 sanctions imposed where attorney, despite repeated warn- 
ings, repeatedly failed to meet time deadlines imposed by rules and or- 
ders of the court). She therefore received all the notice to which she was 
entitled, constitutionally or otherwise. 

Hirsh’s opportunities to be heard before our court and to demonstrate 
colorable merit included Hirsh’s principal brief, reply brief, and oral ar- 
gument. In none of these circumstances could Hirsh demonstrate an ar- 
guable factual or legal basis for a conclusion that, in declining to award 
Rule 11 sanctions, the Court of International Trade abused its discre- 
tion. 

Nothing that Hirsh’s counsel could say now could redeem the failure 
to cite supporting law or fact on those three occasions. Hirsh’s counsel is 
not entitled to yet another opportunity to respond. See In re Perry, 918 
F.2d at 934 (“[A]ll of Perry’s relevant conduct appears in the record, in 
Perry’s briefs, and in Perry’s oral argument. An oral hearing would thus 
not develop or illuminate new relevant factual issues and would not aid 
this court.”) (citing Hill v. Norfolk & Western Ry., 814 F.2d 1192, 1201 
(7th Cir. 1987)). Indeed, to require additional briefing or a hearing in 
cases such as this one “would impose on the opposing party and on the 
court an even greater burden in dealing with a frivolous appeal and en- 
tirely defeat the purpose of Rule 38.” Toepfer v. Department of Transp., 
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792 F.2d 1102, 1103 (Fed. Cir. 1986) (citing Hyde v. Van Wormer, 474 
U.S. 9512 (1985), in which the Supreme Court awarded damages under 
its rule 49.2 without a hearing). As the Seventh Circuit has said: 


we believe absolutely that an attorney ordered to pay money as a 
sanction for the filing of a frivolous suit or appeal is entitled to due 
process of law, and that this entitlement includes an opportunity 
for a hearing if a factual question concerning [sic] the propriety of 
sanctions is raised * * *. But obviously the right to a hearing * * * is 
limited to cases where a hearing would assist the court in its deci- 
sion. Where, as in this and most Rule 38 cases, the conduct that is 
sought to be sanctioned consists of making objectively groundless le- 
gal arguments in briefs filed in this court, there are no issues that a 
hearing could illuminate. 


Hill, 814 F.2d at 1201-02 (citations omitted) (emphasis acided). While 
our court in Toepfer and the Seventh Circuit in Hill were discussing 
whether a hearing is needed in the context of Rule 38, the same consid- 
erations apply under section 1927. Besides, in this case taking the ap- 
peal was frivolous under Rule 38, as well as violating section 1927 by 
unreasonably and vexatiously multiplying the proceedings. In short, 
Hirsh’s counsel has had all the opportunity to be heard on how she can 
justify appealing the discretionary Rule 11 decision that is needed by the 
court or required by the Constitution. 

However, when section 1927 speaks to the “excess costs, expenses, 
and attorneys’ fees reasonably incurred * * * ,” ordinarily the statute is 
referring to burdens a party imposes on the opposing party. Here, Woos- 
ter is not a party but an amicus. Nor was it a party below. While it in- 
itially sought to intervene below, it promptly withdrew its motion in 
favor of the motion of PATAC to intervene, which was ultimately 
granted. PATAC, however, while a party below, chose not to appeal. Asa 
separate entity, Wooster cannot succeed to PATAC’s status as a party 
below, in any event. 

As a target of the Rule 11 motion, presumably Wooster could have in- 
tervened below or even here and become a party. But it did not. 

As an amicus, Wooster appears before our court solely as a volunteer. 
It therefore cannot be said that Wooster’s legal costs were “incurred be- 
cause of” Hirsh’s “conduct” in taking the appeal on the Rule 11 issue. 
These costs were caused instead by Wooster’s own conduct in voluntar- 
ily becoming an amicus.11 Logically, the concept of “excess” legal costs 
simply cannot apply to one who undertakes appellate litigation as a vol- 
unteer. Wooster’s status as a volunteer in this appeal is all the clearer 
since had we reversed and had the trial court then impose Rule 11 sanc- 
tions on Wooster, Wooster would thereby have become a party and 


11Courts have applied section 1927 so as to require that the costs be necessarily incurred because of opposing coun- 
sel’s misconduct. Thus, the court may “only award fees an sanctions for expenses incurred in responsive or defensive 
actions.” In re Itel Securities Litigation, 596 F. Supp. 226, 234 (N.D. Cal.), aff'd, 791 F.2d 672 (9th Cir. 1984), cert. de- 
nied, 479 U.S. 1033 (1986). Similarly, under the cases it is parties who are entitled to the benefit of section 1927. See, 
e.g., Pfister v. Delta Air Lines, 496 F. Supp. 932, 939 (N.D. Ga. 1980). Wooster has cited no case in which an amicus was 
awarded costs under section 1927, and we are not aware of any. 
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would have had standing to appeal at that time as of right. In the ab- 
sence of any authority, we conclude that even though bad faith, if re- 
quired, can be imputed to Hirsh’s counsel!2 and Hirsh’s appeal of the 
Rule 11 issue did violate section 1927, the section’s remedy cannot be 
applied to Wooster. Therefore, Wooster’s request for sanctions under 
section 1927 must be denied. 


CONCLUSION 


The Court of International Trade did not err in determining that 
Hirsh was not a “prevailing party” under the EAJA because Hirsh 
gained neither the substantive relief it requested nor any substantive 
benefit from the remand decision. In addition, the Court of Interna- 
tional Trade did not abuse its discretion in denying Hirsh’s request for 
Rule 11 sanctions against PATAC, some of its individual members, and 
its attorney since, as the Court of International Trade correctly held, 
there was no basis in law or fact for sanctions. Finally, that part of 
Hirsh’s appeal challenging the Rule 11 denial was frivolous, unreason- 
able, and vexatious but Wooster’s excess costs were not “because of such 
conduct” but because of its voluntary appearance as amicus. Therefore, 
under 28 U.S.C. § 1927, we cannot award to The Wooster Brush Com- 
pany its reasonable attorney fees and costs in this appeal as requested. 


AFFIRMED 


12 Bad faith is required for section 1927 sanctions in some but not all circuits. See, e.g., Wages v. IRS, 915 F.2d 1230, 
1235 (9th Cir. 1990), Williams v. Giant Eagle Markets, Inc., 883 F.2d 1184, 1191 (3d Cir. 1989), United States v. Associ- 
ated Convalescent Enterprises, Inc., 766 F.2d 1342, 1346 (9th Cir. 1985). But see Braley, 832 F.2d at 1512 (10th Cir.). 
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PPG Inpustrigs, INC. PLAINTIFF v. UNITED STATES, DEFENDANT, VITRO 
FLEx, S.A. AND CRISTALES INASTILLABLES DE Mexico, S.A., DEFENDANT-IN- 
TERVENORS 


Court No. 89-12-00678 


[Plaintiff's motion for judgment upon the agency record is denied. Defendant-Inter- 
venors’ cross-claim against the United States is dismissed; Commerce’s final determina- 
tion that zero countervailable subsidies were conferred upon Mexican automotive glass 
producers is sustained. ] 


(Dated December 12, 1991) 


Stewart and Stewart, (Terence P. Stewart, David Scott Nance, and Margaret E.O. 
Edozien), for Plaintiff. 

Stuart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (A. David Lafer 
and Jane E. Meehan), Craig R. Giesse and Diane M. McDevitt, of Counsel, Attorney-Advi- 
sors, Office of the Chief Counsel for Import Administration, United States Department of 
Commerce, for Defendant. 

Brownstein, Zeidman and Schomer, (Irwin P. Altschuler, David R. Amerine, Jeff P. 
Manciagli, and Claudia G. Pasche), for Defendant-Intervenors. 


MEMORANDUM OPINION AND ORDER 


Carman, Acting Chief Judge: Plaintiff PPG Industries, Inc. (“PPG”) 
moved pursuant to Rule 56.1 of the Rules of this Court for partial judg- 
ment upon the agency record. Defendant-Intervenors Vitro Flex, S.A. 
and Cristales Inastillables, S.A. filed a cross-claim against the United 
States pursuant to Rule 13(f), seeking judgment upon the agency record 
in support of their cross-claim. These challenges contest several aspects 
of the final determination of the International Trade Administration, 
United States Department of Commerce (“ITA” or “Commerce”), in 
Fabricated Automotive Glass from Mexico; Final Results of Countervail- 
ing Duty Administrative Review, 54 Fed. Reg. 51,908 (1989) (“Final Re- 
sults”). ITA’s review covers shipments of Mexican fabricated 
automotive Glass for the period January 1, 1986, through December 31, 
1986. ITA determined that the total bounty or grant for this period to be 
zero. Final Results, 54 Fed. Reg. at 51,912. 
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Plaintiffs motion challenges ITA’s findings that (1) FICORCA! bene- 
fits were not provided to a specific enterprise or industry or group of en- 
terprises or industries and, therefore, had not provided Mexican 
automotive glass producers with a countervailable benefit; (2) the Mexi- 
can natural gas program had not provided Mexican automotive glass 
producers with a countervailable benefit; (3) exports of automotive 
glass had not benefited from the payment of CEDIs;2 and 

(4) the United States lacks authority to impose countervailing duties 
upon imports of automotive glass from Mexico entering the United 
States on or after August 24, 1986, the date of Mexico’s accession to the 
General Agreement on Tariffs and Trade (“GATT”),3 without an af- 
firmative determination of injury to the domestic industry. 

Defendant-Intervenors support Commerce’s determination that 
Commerce lacks the authority to impose countervailing duties on the 
subject merchandise entering the United States after August 24, 1986. 
Defendant-Intervenors’ cross-claim challenges Commerce’s failure to 
terminate the continued suspension of liquidation of all post-GATT ac- 
cession entries of the subject merchandise as contrary to United States 
countervailing duty law and the United States international obligations 
under the GATT. Defendant United States opposes both Plaintiff's mo- 
tion and Defendant-Intervenors’ cross-claim and seeks to sustain Com- 
merce’s determination in its entiretv. 

This Court has jurisdiction pursuant to 19 U.S.C. § 1516a(a)(2)(A)(i) 
(1988) and 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 


On July 31, 1984, PPG filed a petition With the ITA on behalf of the 
United States fabricated automotive glass industry, requesting the im- 
position of countervailing duties upon imports of fabricated automotive 
glass from Mexico. Initiation of Countervailing Duty Investigation; Fab- 
ricated Automotive Glass from Mexico, 49 Fed. Reg. 33,919 (1984) (“In- 
itiation of Countervailing Duty Investigation”). The petition alleged, 
among other things, that the Mexican FICORCA and natural gas pro- 
grams conferred bounties or grants upon the manufacture or produc- 
tion of fabricated automotive glass within the meaning of section 303 of 
the Tariff Act of 1930 (“Tariff Act”), as amended, 19 U.S.C. § 1303 
(1982). 

At the time of the initial countervailing duty determination, Mexico 
was not a “country under the Agreement” within the meaning of section 
701(b) of the Tariff Act. Initiation of Countervailing Duty Investigation, 
49 Fed. Reg. at 33,919; 19 U.S.C. § 1671 (1982). Accordingly, Commerce 


1 FICORCA (Trust Fund for Coverage of Exchange Risks) is a trust fund established by the Mexican government and 
the Bank of Mexico to help companies refinance foreign debt. For a further explanation of FICORCA, see PPG Indus., 
Inc. v. United States, 11 CIT 344, 662 F. Supp. 258 (1987), aff'd, 9 Fed. Cir. (T) , 928 F.2d 1568 (1991) 


2CEDIs (Certificado de Devolucion de] Impuesto) are tax rebates for exports. 


“ General Agreement on Tariffs and Trade, Oct. 30, 1947, 61 Stat. A3, T.I.A.S. No. 1700, 55 U.N.T.S. 184 (entered 
into force Jan. 1, 1948) 
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conducted the initial countervailing duty investigation pursuant to sec- 
tion 303 of the Tariff Act. See 19 U.S.C. § 1303. Furthermore, because 
Mexico was not asignatory to the GATT at that time, imports of the sub- 
ject merchandise, a duty-free product pursuant to the United States 
Generalized System of Preferences, were not entitled to an injury deter- 
mination during the initial investigation. See 19 U.S.C. § 1303(a)(2). 

As a result of previous final countervailing duty determinations in 
which Commerce had determined that the Mexican FICORCA and 
natural gas programs did not confer countervailable domestic subsidies, 
Commerce declined to reinvestigate these two programs in the initial 
countervailing duty investigation of fabricated automotive glass from 
Mexico. Initiation of Countervailing Duty Investigation, 49 Fed. Reg. at 
33,920. 

On January 14, 1985, Commerce published a notice of its final af- 
firmative countervailing duty determination and order. Final Affirma- 
tive Countervailing Duty Determination and Countervailing Duty 
Order: Fabricated Automotive Glass from Mexico, 50 Fed. Reg. 1906 
(1985). Commerce found that the Government of Mexico had provided 
bounties or grants within the meaning of section 303 of the Tariff Act to 
certain manufacturers or exporters of fabricated automotive glass. Pur- 
suant to this countervailing duty order, Customs was directed to collect 
a cash deposit or bond on entries of the subject merchandise. Id. Com- 
merce further stated that the suspension of liquidation ordered in the 
preliminary affirmative determination4 was to remain in effect with the 
exception of automotive glass manufactured and exported by L-N Safety 
Glass. 

On December 11, 1986, Commerce published the final results of its 
first countervailing duty administrative review of the order covering the 
subject merchandise. Fabricated Automotive Glass from Mexico; Final 
Results of Countervailing Duty Administrative Review, 51 Fed. Reg. 
44,652 (1986). This review covered the period October 24, 1984 through 
December 31, 1985. There, Commerce determined that the FICORCA, 
natural gas, and CEDI programs did not confer countervailable benefits 
upon Vitro Flex and Cristales, the respondents in that proceeding. PPG 
then challenged that determination before this Court. This Court sus- 
tained Commerce’s determination with respect to the FICORCA, CEDI, 
and natural gas programs as supported by substantial evidence on the 
record and as otherwise in accordance with law. PPG Indus., Inc. v. 
United States,14 CIT __, 746 F. Supp. 119 (1990). 

On January 28, 1987, Plaintiff and Defendant-Intervenors requested 
the ITA to conduct the second administrative review of the countervail- 
ing duty order covering calendar year 1986. Defendant-Intervenors ad- 
ditionally requested, in light of Mexico’s accession to the GATT on 
August 24, 1986, the ITA to revoke the underlying countervailing duty 


4 Preliminary Affirmative Countervailing Duty Determination; Fabricated Automotive Glass from Mexico, 49 Fed. 
Reg. 43,984 (1984). 
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order with respect to all entries of the subject merchandise made on or 
after that date. Administrative Record Document (“A.R. Doc.”) 2. 

On December 19, 1989, Commerce published its final results of the 
second countervailing duty administrative review, which is the subject 
of the instant action. Final Results, 54 Fed. Reg. 51,908. In the Final Re- 
sults, Commerce determined that all Mexican government programs ex- 
amined, including the FICORCA, natural gas, and CEDI programs, 
conferred “zero” countervailable benefits during the relevant review 
period. Id. at 51,909-12. Accordingly, Commerce instructed Customs to 
liquidate all outstanding entries of the merchandise exported during the 
1986 calendar year without regard to countervailing duties and directed 
that no countervailing duty deposits be collected henceforth. Jd. Plain- 
tiff then challenged the Final Results and, on January 5, 1990, obtained 
an injunction barring the liquidation of the entries covered by the re- 
view period. See PPG Indus., Inc. v. United States, 14 CIT, 729 F. Supp. 
859 (1990). Defendant-Intervenors challenge certain portions of the Fi- 
nal Results relating to Mexico’s accession to the GATT. 


DISCUSSION 


Commerce’s determination must be upheld unless it is “unsupported 
by substantial evidence on the record, or otherwise not in accordance 
with law.” 19 U.S.C. § 1516a(b)(1)(B) (1988). Substantial evidence 
“means such relevant evidence as a reasonable mind might accept as 
adequate to support a conclusion.” Matsushita Elec. Indus. Co. v. 
United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 

Commerce’s interpretations of the countervailing duty laws are ac- 
corded substantial deference and will be upheld as in accordance with 
law unless the interpretation is “unreasonable and plainly inconsistent 
with the statute, and * * * unless weighty reasons require otherwise.” 
ICC Indus., Inc. v. United States, 5 Fed. Cir. (T) 78, 84, 812 F.2d 694, 699 
(1987) (citations omitted). Commerce’s “interpretation of the statute 
need not be the only reasonable interpretation or the one which the 
court views as the most reasonable.” 5 Fed. Cir. (T) at 85, 812 F.2d at 699 
(emphasis in original). 

This Court will now review Commerce’s determinations with respect 
to the FICORCA, natural gas, and CEDI programs. Plaintiff's and De- 
fendant-Intervenors’ challenges to Commerce’s findings concerning 
Mexico’s accession to the GATT will be discussed subsequently. 


FICORCA 


Plaintiff asserts several challenges to Commerce’s determination 
that the FICORCA program is not countervailable. Each will be dis- 
cussed in turn. 

Plaintiff's first argument is that the Government of Mexico exercised 
discretion in providing FICORCA benefits to Vitro Flex and Cristales, 
which purportedly raised questions as to the countervailability of those 
benefits. Plaintiff lists these benefits as (1) the provisional enrollment 
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of unrescheduled debt in FICORCA; (2) the enrollment of non-bank 
debt in FICORCA; and (3) the conversion of FICORCA debt into float- 
ing-rate notes. Next, Plaintiff argues that the FICORCA program con- 
ferred de facto countervailable benefits upon specific enterprises or 
industries by virtue of its restrictive eligibility requirements. Lastly, 
Plaintiff argues that Commerce’s original determination concerning 
the non-countervailability of FICORCA was based upon a test inconsis- 
tent with the statute. 


1. Provisional Enrollment in FICORCA: 


Plaintiff argues that the Mexican government exercised discretion in 
permitting certain companies to “provisionally” enroll “non-qualify- 
ing” (i.e., other than long-term) debt in FICORCA, which Plaintiff con- 
tends had the effect of extending the deadline for those companies to 
enroll in FICORCA. 

Plaintiff raised the same argument in the preliminary results of this 
administrative review. See Fabricated Automotive Glass from Mexico; 
Preliminary Results of Countervailing Duty Administrative Review, 54 
Fed. Reg. 8782, 8783-84 (1989) (“Preliminary Results”). There, Com- 
merce rejected PPG’s argument, and made the following determination: 


When the period for registering debt into FICORCA closed, some 
companies had not yet concluded their FICORCA negotiations. The 
creditors issued a ‘provisional’ notice that the debt was in a re- 
scheduling process, which many firms referred to as provisional en- 
rollment in FICORCA. The Vitro group reported long-term foreign 
debt ‘provisionally’ enrolled in FICORCA in notes to its 1984 finan- 
cial statements. This merely meant that, until the creditors submit- 
ted a written statement to FICORCA advising that the debt had 
been rescheduled, FICORCA contracts would not be issued to the 
company or group. As stipulated in the FICORCA regulations, for- 
eign debt had to be rescheduled prior to enrollment in the 
FICORCA program. 


Preliminary Results, 54 Fed. Reg. at 8783-84. 

In the Final Results, Commerce maintained its preliminary determi- 
nation that there was no actual “provisional” enrollment of debt in 
FICORCA. Final Results, 54 Fed. Reg. at 51,910. Commerce concluded 
that the “alleged new features or changes to FICORCA programs were 
provided for in the original FICORCA regulations.” Jd. at 51,910. 

Plaintiff challenges the adequacy of Commerce’s verification con- 
cerning this issue. It argues that the verification was based solely upon 
an oral statement by a Mexican government official. According to Plain- 
tiff, Commerce had an obligation to place documents in the record to cor- 
roborate this explanation or clarify the issue of provisional enrollment. 

The verification report prepared by Commerce states that Commerce 
asked Mexican officials whether “debt could have been ‘provisionally’ 
enrolled in FICORCA by special government approval.” A.R. Doc. 29 at 
11. The report describes in some detail the explanation provided by 
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Mexican government officials regarding provisional enrollment of debt, 
which was accepted by Commerce. Commerce determined that: 


One of the prerequisites for enrollment of debt in FICORCA was 
that the creditors had to submit a written statement to FICORCA 
giving notification that the foreign debt had been restructured. 
Foreign debt had to be restructured in accordance with the terms of 
the FICORCA contract (8-year terms with a 4-year grace period). 
The creditor had to advise FICORCA that it had accepted the stipu- 
lations of the FICORCA contract on behalf of a third party (the 
firm). FICORCA I was terminated on November 5, 1983. At that 
time, many companies had not yet concluded their FICORCA nego- 
tiations. Creditor banks did not want to provide a written state- 
ment to FICORCA that the debt had been restructured, nor did 
they want to underwrite the contracts until the negotiations were 
completed. Instead, creditors issued a provisional notice stating 
that the debt was in a restructuring process. As such, many firms 
and creditors referred to this as provisional enrollment in 
FICORCA. 

This terminology is incorrect. The contracts themselves were not 
temporary. The provisional notice merely meant that the rights of 
the FICORCA contract could be in favor of the firm until the credi- 
tors submitted a written statement to FICORCA stating that the 
debt had been restructured. 

A.R. Doc. 29 at 11. 

Congress has afforded Commerce a degree of latitude in implement- 
ing its verification procedures. Kerr-McGee Chem. Corp. v. United 
States, 14 CIT ,___, 789 F. Supp. 613, 628 (1990) (citing Monsanto 
Co. v. United States, 12 CIT 937, 947, 698 F. Supp. 275, 283 (1988)). 
Moreover, “[t]he decision to select a particular [verification] methodol- 
ogy rests solely within Commerce’s sound discretion. As long as there is 
‘substantial evidence on the record’ to support the choice, the Court will 
sustain the methodology chosen by Commerce.” Hercules, Inc. v. United 
States, 11 CIT 710, 726, 673 F. Supp. 454, 469 (1987). Further, when 
Commerce finds the information submitted by a respondent “to be com- 
plete and its explanations sound, it may need no further information.” 
Kerr-McGee, 14 CIT at__, 739 F. Supp. at 628. 

This Court finds that Commerce’s method of verification was reason- 
able and adequate under the circumstances. The explanation provided 
by the Mexican government regarding the FICORCA “provisional” en- 
rollment controversy, as summarized in the verification report, appears 
detailed and sensible. Simply because the information provided by the 
Mexican government was orally delivered does not, standing alone, 
make the information unreliable or less believable. Consequently, this 
Court concludes that it was reasonable for Commerce to rely upon the 
statements of the Mexican government that it did not exercise discre- 
tion in administering any “provisional” enrollment of FICORCA. Be- 
cause there does not appear to be any evidence in the record indicating 
that the Mexican government permitted certain companies not other- 
wise eligible for the FICORCA program to enroll debt in that program, 
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this Court finds Commerce’s determination to be based on substantial 
evidence on the record, and otherwise in accordance with law. 


2. Enrollment of Non-Bank Debt in FICORCA: 


Plaintiff contends that there is information in the record that the 
Mexican government had exercised discretion in allowing the enroll- 
ment of non-bank debt in FICORCA. Therefore, asserts Plaintiff, Com- 
merce should have reevaluated its original determination on the 
non-countervailability of FICORCA. Specifically, Plaintiff argues that 
the Mexican government gave special permission to the Vitro compa- 
nies to enroll commercial paper in FICORCA. Plaintiff contends that be- 
cause the Vitro companies had enrolled in such debt, Commerce should 
have investigated whether other automotive glass producers received 
countervailable benefits from non-bank debt enrollment. 

In the Final Results, Commerce determined that 


[i]t is clear from the [FICORCA] regulations that FICORCA was 
not intended solely for bank debt because Mexican firms having in- 
debtedness denominated in a foreign currency and payable abroad 
to foreign financial entities, or suppliers, could participate in the 
FICORCA program. Thus, no special approval was required for 
non-bank debt. 


Final Results, 54 Fed. Reg. at 51,910. 
In support of its contention that special permission was required to 
enroll commercial paper in FICORCA, PPG submitted the same infor- 


mation to Commerce that it had during the first administrative review. 
See A.R. Doc. 62 at 6-7 (second administrative review); A.R. Doc. 12 at 5 
(first administrative review). Plaintiff's argument rests upon its own in- 
terpretation of the FICORCA provisions, which it asserts covers only 
loans from foreign banks, and not non-bank debt. 

During verification Commerce reviewed the original FICORCA regu- 
lations and concluded that FICORCA had “always applied to all types of 
foreign debt,” including non-bank debt. A.R. Doc. 29 at 12. This Court 
recognizes Commerce’s expertise in interpreting the effect of foreign 
government programs under the countervailing duty laws. See United 
States v. Zenith Radio Corp., 64 CCPA 130, 139, C.A.D. 1195, 562 F.2d 
1209, 1216 (1977), aff'd, 437 U.S. 443 (1978). Because Commerce is 
charged with the administration of the countervailing duty laws, it is af- 
forded due deference in its reasonable interpretation of those laws. ICC 
Indus., 5 Fed. Cir. (T) at 84, 812 F.2d at 699. Plaintiff has not put forth 
sufficient evidence that the Mexican government gave special permis- 
sion to allow the enrollment of non-bank debt in FICORCA. Conse- 
quently, this Court holds that Commerce’s determination in this regard 
is reasonable, based upon substantial evidence in the record and is oth- 
erwise in accordance with law. 


3. Conversion of FICORCA Debt into Floating-Rate Notes: 


Plaintiff contends that the Mexican government exercised discretion 
in the bestowal of FICORCA benefits by granting permission to Mexi- 
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can companies under certain circumstances to convert debt enrolled in 
FICORCA into floating-rate notes. The floating-rate notes were not 
subject to a normal 15% withholding tax on interest payments in Mex- 
ico. Plaintiff asserts that because special permission by the Mexican 
government (through the National Registry of Securities, not 
FICORCA) was required to issue floating-rate notes, those FICORCA 
participants granted this permission could be viewed as receiving a spe- 
cific (and countervailable) benefit from the Mexican government. 

In the Final Results, Commerce stated that “[it] verified that the ex- 
porters of fabricated automotive glass did not convert FICORCA liabili- 
ties to floating rate notes.” Final Results, 54 Fed. Reg. at 51,910. 
Plaintiff disputes this and contends that Commerce had information be- 
fore it at verification that part of the debt Vitro Flex had enrolled in 
FICORCA consisted of floating-rate notes. A.R. Doc. 29 at 11. Defendant 
concedes that Commerce erred in stating that no exporters converted 
FICORCA liabilities to floating-rate notes, but nevertheless contends 
that according to the verification report, Vitro Flex received no actual 
benefit from the conversion. 

The verification report indicates that Vitro Flex had converted 
FICORCA debt into floating-rate notes at the insistence of its foreign 
lenders—not to avoid paying the 15% withholding tax. Id. The report 
continues that from the borrower’s point of view, “the only difference 
between the two types of notes [floating-rate and fixed-rate] is that un- 
der the floating-rate notes all of the interest is paid to the foreign bank 
but that under a fixed-rate note 85 percent of the interest is paid to the 
foreign bank and the remaining 15 percent is made to the Mexican gov- 
ernment on behalf of the foreign bank.” Id. Therefore, it appears that 
Vitro Flex received no actual, countervailable benefit from the Mexican 
government under these circumstances.5 Consequently, this Court 
holds that Commerce is determination that the conversion of FICORCA 
debt into floating-rate notes did not result in the bestowal of counter- 
vailable benefits was reasonable, supported by substantial evidence on 
the record, and otherwise in accordance with law. 


4. FICORCA Eligibility Requirements: 


Plaintiff asserts that the FICORCA program conferred de facto coun- 
tervailable benefits upon certain specific recipients because of the re- 
strictive nature of FICORCA eligibility requirements. According to 
Plaintiff, Commerce failed to examine the actual distribution of 
FICORCA, which demonstrates that few Mexican companies actually 
received FICORCA benefits. PPG contends that record evidence of the 
small number of actual recipients of FICORCA should have prompted 


5 Commerce also stated that PPG provided no evidence to support its assumptions that (1) the interest on floating- 
rate notes is not taxed either in Mexico or in the bank’s home jurisdiction and (2) that the withholding tax exemption on 
floating-rate notes is special te FICORCA contracts and not part of Mexico’s general tax law. Final Results, 54 Fed. Reg. 
at 51,910. 
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Commerce to reevaluate its previous determinations concerning the 
program’s countervailability. 

In response to Plaintiff's argument, Commerce stated that it had de- 
clined to reevaluate the FICORCA program in this regard because it had 
previously determined that benefits from FICORCA were neither coun- 
tervailable nor targeted to a specific enterprise or industry, but rather 
were available to all Mexican firms with foreign indebtedness.6 Final 
Results, 54 Fed. Reg. at 51,909. Commerce cited to its own prior determi- 
nations and two decisions of this Court, including PPG Indus., Inc. v. 
United States, 11 CIT at 344, 662 F. Supp. at 258 (“PPG I”), aff'd, 9 Fed. 
Cir (T) ___, 928 F.2d 1568 (1991), as support for its decision not to 
reevaluate the FICORCA program. In PPG I, this Court examined the 
issue of whether certain eligibility requirements of the FICORCA pro- 
gram had the actual effect of transforming that program into one which 
provides a countervailable benefit to Mexican float glass producers. 
This Court found that FICORCA eligibility requirements did not create 
de facto countervailable benefits to a discrete class of beneficiaries. PPG 
I, 11 CIT at 353, 662 F. Supp. at 266. 

Plaintiff insists that there was new information made available to 
Commerce showing that the Mexican government had exercised discre- 
tion in the bestowal of FICORCA benefits in the instant case. Specifi- 
cally Plaintiff contends that as a result of the FICORCA eligibility 
requirements, “only approximately 3.5% ofall Mexican companies actu- 
ally received FICORCA benefits. Of these 23 companies, or 0.0068% of 
all Mexican companies, accounted for over 63% of the debt covered by 
FICORCA.” Plaintiff's Memorandum in Support of Motion for Judg- 
ment on the Agency Record at 9 (emphasis in original) (“Plaintiff's 
Memorandum”). 

This “new” information submitted by Plaintiff with respect to the 
FICORCA eligibility requirements consists of portions of its own 
prehearing brief used in the 1984-1985 administrative review See A.R. 
Doc. 12, Exh. 2, at 45-46; 51 Fed. Reg. 44,652 (1986). In the 1984-1985 
administrative review, Commerce found that the FICORCA eligibility 
requirements did not result in de facto countervailable benefits. That 
determination was sustained by this Court in PPG Indus., Inc. v. United 


6 Commerce determined: 

We did not reevaluate our [previous] determinations regarding the FICORCA program during this administra- 
tive review. In ‘Unprocessed Float Glass From Mexico; Final Affirmative Countervailing Duty Determination’ (49 
FR 23097; June 4, 1984), we determined that the FICORCA program was available to all Mexican firms with for- 
eign indebtedness and that it was not targeted to a specific enterprise or industry, group of enterprises or indus- 
tries, or to companies located in specific regions. In the ‘Final Affirmative Countervailing Duty Determination and 
Countervailing Duty Order; Fabricated Automotive Glass from Mexico” (50 FR 1906; January 14, 1985), we stated 
that we did not initiate an investigation of the FICORCA program because we had previously found it not counter- 
vailable and because PPG had not provided new evidence sufficient to warrant reinvestigation. In ‘Fabricated 
Automotive Glass from Mexico; Final Results of Countervailing Duty Administrative Review’ (51 FR 44652; De- 
cember 11, 1986) [first administrative review], we examined new information provided by PPG regarding the 
availability and use of FICORCA and reiterated our position that the FICORCA program is not provided to a spe- 
cific enterprise or industry, or group of enterprises or industries, and that the program is not countervailable. 
Moreover, the Department’s position on FICORCA has been upheld by the CIT in PPG 1 [PPG Indus., Inc. v. 
United States, 662 F. Supp. 258 (1987)] and PPG Industries, Inc. v. United States, 712 F. Supp. 195 (1989) (‘PPG 
Ir). 

Final Results, 54 Fed. Reg. at 51,909 (emphasis added). 
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States,14CITat__—, 746 F. Supp. at 119 (1990) (“PPG II”). In affirm- 
ing Commerce’s decision not to reinvestigate FICORCA in PPG III, this 
Court observed that “Commerce has discretion in deciding whether to 
reinvestigate a program previously found not countervailable in a final 
agency determination; in reaching its decision Commerce is entitled to 
draw upon its own knowledge and expertise and facts capable of judicial 
notice.” PPG IIJ,14CITat__, 746 F. Supp. at 135 (citations omitted). 
Commerce concluded that “the information submitted by PPG was not 
materially inconsistent with Commerce’s analysis or conclusions in the 
float glass determination [PPG I], nor was the information otherwise of 
such import as to cast grave doubt on the soundness of Commerce’s 
original determination that FICORCA was not countervailable.” Id. 

The substantial evidence standard of review applies to final determi- 
nations of Commerce. In this case, Commerce determined not to rein- 
vestigate certain government programs. Therefore, the Court’s role in 
the context of this case is to determine whether there was substantial 
evidence in the record to support Commerce’s finding that no sufficient 
or material evidence was before it warranting reconsideration of the 
programs in issue.SeePPGIII,14CITat__, 746 F. Supp. at 135; Can- 
Am Corp. v. United States, 11 CIT 424, 429, 664 F. Supp. 1444, 1449 
(1987). The evidence put forth by Plaintiff for the 1986 review period 
regarding FICORCA eligibility requirements is not materially inconsis- 
tent with Commerce’s earlier determinations that those eligibility re- 
quirements do not render the FICORCA program countervailable. 
Consequently, this Court holds that Commerce’s decision to not rein- 
vestigate the FICORCA program with respect to the eligibility issue to 
be reasonable, based upon substantial evidence in the record, and other- 
wise in accordance with law. 


5. The Legal Standard Applied by Commerce: 


Finally, PPG argues that prior affirmative countervailing duty deter- 
minations and decisions of this Court relied on by Commerce in the Fi- 
nal Results concerning the non-countervailability of FICORCA were 
based upon a definition of a domestic subsidy (i.e., nominal general 
availability) that has since been rejected by this court and by Congress. 
Therefore, argues Plaintiff, Commerce should have reconsidered those 
earlier determinations. 

Plaintiff directs this Court to the “Special Rule”? pertaining to do- 
mestic subsidies that was added in the Omnibus Trade and Competitive- 
ness Act of 1988 as Support for its assertion that Congress intended 
Commerce to reject any “nominal general availability” test for deter- 


The “Special Rule” that is applicable to domestic subsidies under 19 U.S.C. § 1677(5)(B) (1988) provides: 

In applying subparagraph (A) [the general definition of a subsidy], the administering authority, in each investi- 
gation, shall determine whether the bounty, grant, or subsidy in law or in fact is provided to a specific enterprise or 
industry, or group of enterprises or industries. Nominal general availability, under the terms of the law, regula- 
tion, program, or rule establishing a bounty, grant, or subsidy, of the benefits thereunder is not a basis for deter- 
mining that the bounty, grant, or subsidy is not, or has not been, in fact provided to a specific enterprise or indus- 
try, or group thereof. 
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mining whether a government subsidy is provided to a specific industry. 
Because this amendment, argues Plaintiff, was intended by Congress as 
a “clarification” of existing law, it should be considered by this Court 
even though the amendment technically applies only to administrative 
reviews commenced after August 23, 1988. See Omnibus Trade and 
Competitiveness Act of 1988, Pub. L. No. 100-418, § 1337(b), 102 Stat. 
1107, 1211 (1988). 

Plaintiff's point of view regarding the proper legal standard that was 
applied in relevant prior determinations by Commerce and this Court is 
not material to this case for a number of reasons. First, the Special Rule 
governing subsidies by nature of its effective date is not technically ap- 
plicable to the instant administrative review and need not be discussed 
by this Court. The only issue here is whether Commerce’s determina- 
tion not to reinvestigate FICORCA was reasonable, based upon sub- 
stantial evidence, and otherwise in accordance with law. 

Further, one case relied on by Commerce to support its determination 
not to reinvestigate, PPG I, 11 CIT at 344, 662 F. Supp. at 258, has re- 
cently been upheld by the Federal Circuit. PPG Indus., Inc. v. United 
States,9Fed.Cir.(T) at __, 928 F.2d at 1568. In PPG I, PPG argued 
unsuccessfully that Commerce improperly relied upon the general 
availability test which was rejected by this Court in Cabot Corp. v. 
United States, 9 CIT 489, 620 F. Supp. 722 (1985), appeal dismissed, 4 
Fed. Cir. (T) 80, 788 F.2d 1539 (1986). PPG I, 11 CIT at 352-53, 662 F. 
Supp. at 265-66. 

Plaintiff's persistent attack on Commerce’s determinations not to 
reinvestigate certain government programs was recently encountered 
by this Court in PPG III. In PPG III, PPG challenged Commerce’s deter- 
mination not to reinvestigate the FICORCA program in the 1984-1985 
administrative review, claiming, as it does here, that Commerce im- 
properly employed the general availability test. It was noted earlier in 
this opinion that PPG III recognized Commerce’s discretion in deciding 
whether to reinvestigate a government program. The information sub- 
mitted by PPG was found by Commerce to be insufficient to justify rein- 
vestigation. This Court found that it was reasonable under the 
circumstances of that case for Commerce not to reinvestigate 
FICORCA, and upheld the determination as based upon substantial evi- 
dence and in accordance with law. PPG IJJ,14CITat__, 746 F. Supp. 
at 135. 

The rationale of PPG III clearly applies to the instant case. Commerce 
had no new or materially different evidence before it in the 1986 review 
than it had in the 1984-1985 review with respect to FICORCA. As noted, 
Commerce’s determination not to reinvestigate FICORCA in the 
1984—1985 review was upheld as based upon substantial evidence. This 
Court can find no reason, in the absence of some compelling new infor- 
mation of record, to now require Commerce to engage in a useless exer- 
cise of reinvestigating that which has already been before Commerce 
and disposed of. 
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This Court concludes that Commerce reasonably declined to reinves- 
tigate FICORCA in the context of this case. There is no persuasive evi- 
dence in the record that Mexican automotive glass producers had 
received countervailable benefits within the meaning of the law. After 
reviewing Plaintiff's evidence, which was essentially a reassertion of 
past, rejected evidence, Commerce acted within its discretion in not 
reinvestigating FICORCA. Where, however, plaintiff put forth “new” 
evidence of certain allegedly discretionary features of FICORCA, Com- 
merce analyzed these features and verified that they were part of the 
original FICORCA regulations and not independent acts of government 
discretion. 

Plaintiff also contends that two recent interpretations of domestic 
subsidy by this court in Armco, Inc. v. United States,14CIT___, 733 F. 
Supp. 1514 (1990) and Roses, Inv. v. United States,14CIT__, 743 F. 
Supp. 870 (1990), are in conflict with the standard used by Commerce in 
its final determination with respect to FICORCA. Defendant agrees 
with Plaintiff's view that these decisions conflict with the standard util- 
ized by Commerce in the Final Results, but argues that those decisions 
were wrongly decided and should not be considered by this Court. The 
Court disagrees with both Plaintiff and Defendant that those cases 
somehow undermine Commerce’s determination in the instant action. 

The issue before the court in Armco was the countervailability of a de- 
preciation allowance provision in the tax laws of Malaysia. This provi- 
sion made available to Malaysian companies “annual depreciation 
allowances of varying percentages for various business expenditures.” 
14CITat__, 733 F. Supp. at 1517. The court explained that “the an- 
nual allowances var[ied] in percentage according to the useful life, as de- 
termined by the Malaysian Government, of the particular asset on 
which the qualifying expenditure was made.” Jd. The plaintiffs in 
Armco argued that the annual depreciation allowances operated to give 
wire rod (the subject merchandise) producers in Malaysia a countervail- 
able benefit because, inter alia, “the annual depreciation rate for wire 
production facilities is not related to the useful life of these assets and is 
greater than the allowance for other steel manufacturing facilities and 
for most other industries in Malaysia.” Jd. at 1518. 

The court in Armco noted that at the time of Commerce’s investiga- 
tion of the case, only one Malaysian company was producing the subject 
merchandise and only one Malaysian company (a wholly-owned subsidi- 
ary of the wire rod producer) exported the product to the United States. 
The Court reached the conclusion that a particular benefit could be a 
countervailable subsidy if that benefit is utilized by a small number of 
companies, and remanded the case to the agency. Id. at 1530, 1532. The 
court applied the case-by-case analysis set forth in Cabot Corp. v. United 
States, 12 CIT 664, 694 F. Supp. 949 (1988), namely, that a nominal gen- 
erally available government program can, under certain circumstances, 
render de facto countervailable benefits on a specific enterprise or in- 
dustry, or group thereof. Armco,14CIT at _, 733 F. Supp. at 1529. 
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Commerce’s determination in the instant case is consistent with the 
countervailing duty laws and the agency’s discretion thereunder. Com- 
merce was aware of the actual number of companies that were eligible 
for and received FICORCA benefits, but nevertheless concluded that no 
countervailable benefits were conferred on a specific industry. The 
cases relied upon by Commerce to support its decision not to reinves- 
tigate applied the same case-by-case analysis that was described in 
Armco. See, e.g., PPG I, 11 CIT at 344, 662 F. Supp. at 258. Commerce 
has an obligation, where appropriate, to draw reasonable factual dis- 
tinctions in its determinations with regard to the countervailable effect 
of a particular government program. Based upon a close examination of 
the record, this Court can discern no significant, countervailable com- 
petitive advantage bestowed upon the companies receiving FICORCA 
benefits. 

Further, this Court disagrees that the test applied in the Roses case 
conflicts with the determination reached by Commerce in the Final Re- 
sults. In Roses, the court examined the FIRA program, a loan program 
used by the Mexican government to provide loans at preferential rates 
to producers of several agricultural products. The court stated that the 
appropriate test far countervailability in the investigation under review 
was “whether a competitive advantage in fact was bestowed on a specific 
enterprise or industry, or a group thereof, by the program at issue.” 
Roses,14CITat___, 743 F. Supp. at 879 (emphasis in original). To de- 
termine whether any actual countervailable benefit had been conferred, 
the court focused principally on the discretion exercised by the Mexican 
government in administering the FIRA program. In determining that 
such discretion might have been exercised, the Roses court applied the 
standard used in PPG I but distinguished that case on its facts. The 
court in Roses opined that although both FIRA and FICORCA programs 
were available only to a limited number of enterprises, in the latter case 
the Mexican government apparently had no discretion in bestowing 
FICORCA loans, whereas FIRA loans did appear to be discretionary. 
Roses, 14 CIT at , 743 F. Supp. at 879-80.8 

The Roses decision focused upon the discretionary nature of the FIRA 
program to determine whether some countervailable benefit might 
have been conferred upon a specific recipient or group thereof. In the 
Final Results, Commerce also examined the alleged changes to 
FICORCA to determine whether the Mexican government exercised 
discretion in administering the program. 


8In Roses, the court pointed out in comparing PPG I with the facts before it that 

“(t]he FICORCA program * * * offered dollars at a fixed rate to all enterprises which had incurred foreign debt 
within a certain time period. The qualifying enterprises were probably wholly unrelated. Moreover, it appears that 
there was no discretion allowed to Mexican officials in providing benefits under the FICORCA program. Any Mexi- 
can enterprise with foreign debt during the relevant time period had the right to purchase dollars at a published 
price. FIRA, on the other hand, seems discretionary by its nature. The FIRA loan at issue here was made to allow 
Florex to purchase the assets of another flower company ostensibly to protect local jobs. Such a loan program ap- 
pears different in kind from programs that supply resource to enterprises on a clear nondiscretionary basis. 

14CIT at___, 743 F. Supp. at 879-80 (emphasis supplied). 
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Based upon the above review of the relevant case law and Commerce’s 
determination as a whole, this Court rejects Plaintiff's argument that 
Commerce relied upon an improper statutory test in determining that 
no bounties or grants were conferred upon a specific enterprise or indus- 
try, or group thereof and upholds Commerce’s determination as based 
upon substantial evidence on the record and is otherwise in accordance 
with law. 


NATURAL GAS PROGRAM 


Plaintiff raises the same basic challenge to Commerce’s finding of 
non-countervailability for the natural gas program as it did for the 
FICORCA program — that Commerce applied an incorrect “specificity” 
test for countervailability. Plaintiff argues now, as it did in the first ad- 
ministrative review that the Mexican government’s policy of selling 
natural gas to domestic industries at artificially low prices could have 
conferred a countervailable benefit upon Mexican producers of automo- 
tive-glass. 

In regard to the natural gas program Commerce rested upon its prior 
determinations, finding that PPG provided no new evidence to warrant 
reconsideration of those prior determinations. Final Results, 54 Fed. 
Reg. at 51,911. Commerce determined that: 


PPG has not provided any new evidence that natural gas provided 
at government-controlled prices to all industrial users confers a 


countervailable benefit. We have repeatedly held that the provision 
of natural gas on these terms does not confer countervailable bene- 
fits. See, e.g., ‘Final Negative Countervailing Duty Determination; 
Anhydrous and Aqua Ammonia from Mexico’ (48 FR 28522; June 
22, 1983), and ‘Unprocessed Float Glass from Mexico; Final Results 
of Countervailing Duty Administrative Review’ (51 FR 44503; De- 
cember 10, 1986). Moreover, the Department’s position was upheld 
in PPG I, PPG II, Can-Am [Corp.] v. United States, 664 F. Supp. 
1444 (1987) and Cabot Corp. v. United States (Judgment for the De- 
partment) Court No. 86-09-01109. 


Id. at 51,911-12. 

Plaintiff once again asks this Court to reexamine the determinations 
of Commerce that have been upheld by this Court. This Court finds that 
the discretion exercised by Commerce in not reinvestigating the natural 
gas program was reasonable. Plaintiff has not demonstrated that Com- 
merce abused that discretion under the facts of this case. Consequently, 
this Court holds that Commerce’s determination must be upheld as sup- 
ported by substantial evidence on the record and as in accordance with 
law. 


THE CEDI Procram 
Plaintiff advances three arguments in support of its contention that 
Commerce erroneously determined that neither Vitro Flex or Cristales 
had received CEDI benefits during the 1986 review period: (1) that a 
company in the same Vitro group as the respondents had received CEDI 
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benefits; (2) that the Mexican government had distributed CEDI bene- 
fits to export consortia during that period; and (3) that Commerce did 
not conduct an adequate verification of the CEDI program as a general 
matter. 

In the Final Results, Commerce verified the following information: 


[Vitro Flex and Cristales] did not receive CEDIs directly on the ex- 
ports of automotive glass to the United States. We also verified that 
no automotive glass was exported to the United States through ex- 
port Consortia during the period of review. With respect to PPG’s 
concern of possible indirect benefits, CEDIs are earned on a ship- 
ment-specific basis and are not transferable; any benefits received 
from them can only be used by the exporting company. 

Final Results, 54 Fed. Reg. at 51,911. 

It is clear from Commerce’s determination that neither Vitro Flex nor 
Cristales directly received CEDIs during the administrative review pe- 
riod. Commerce’s verification of this fact was based not only upon the 
verification conducted in Mexico City before Mexican government offi- 
cials; it also examined the company records of Vitro Flex and Cristales, 
as well as their 1986 tax returns. See A.R. Doc. 29 at 15 (Cristales), 18-19 
(Vitro Flex). 

According to Commerce’s rationale, even assuming that the Mexican 
government had conferred CEDI benefits upon export consortia, the 
evidence demonstrates that no Mexican exporters of automotive glass 
could have realized such benefits because no automotive glass was ex- 
ported during this administrative review period. 

Plaintiff argues, nevertheless, that Commerce had an obligation to 
determine whether companies other than the direct recipients of CEDIs 
received benefits from the program indirectly. Plaintiff contends that 
“the ITA did not * * * adequately verify that no export consortia related 
to the export of automobile glass received benefits.” Plaintiff’s Memo- 
randum at 37. This Court holds that such a determination was unneces- 
sary because Commerce verified that CEDIs are earned on a 
shipment-specific basis and are non-transferable, thus limiting the 
benefits received from them to the exporting company. Plaintiff has of- 
fered no sound reason why this determination should be not sustained. 
Therefore, Commerce’s determination that Vitro Flex and Cristales did 
not receive either direct or indirect benefits from CEDIs must be upheld 
as supported by substantial evidence on the record and as otherwise in 
accordance with law. 


Mexico’s ACCESSION TO THE GATT 


Several issues are raised concerning the legal impact of Mexico’s ac- 
cession to the GATT on Commerce’s final determination regarding the 
1986 review period. The dispositive issue, however, is whether Com- 
merce’s statement that it lacks authority to impose countervailing du- 
ties on post-accession entries made on or after August 24, 1986, without 
an affirmative injury determination from the United States Interna- 
tional Trade commission (“ITC”) was tantamount to a “final determi- 
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nation” subject to judicial review by this Court. In other words this 
Court must determine whether Commerce’s stated opinion concerning 
the effect of Mexico’s accession to the GATT is a ripe subject for judicial 
review under the facts of this case. 

Commerce published its Final Results on December 19, 1989, and 
with respect to the GATT issue, made the following determination: 


The merchandise covered by this review is afforded duty-free 
status under the Generalized System of Preferences. Section 
303(a)(2) prohibits the imposition of countervailing duties on duty- 
free products absent an affirmative injury determination when the 
United States has an ‘international obligation’ to provide such a 
test. Mexico’s accession to the GATT imposes such an international 
obligation on the United States with respect to duty-free merchan- 
dise entered into the United States after the date of Mexico’s acces- 
sion. 

Assessment of duties is not an issue at this time because the total 
bounty or grant for the period January 1, 1986 through December 
31, 1986, is zero. Moreover, we are currently pursuing means by 
which an injury determination could be made concerning imports 
of Mexican automotive glass entered on or after August 24, 1986, 
the date of Mexico’s accession to the GATT. 


Final Results, 54 Fed. Reg. at 51,912 (emphasis added). 

Subsequent to the Final Results, on August 10, 1990, Commerce initi- 
ated a “changed circumstances” countervailing duty administrative re- 
view as a vehicle for pursuing an injury determination and announced 
its intent to revoke the underlying countervailing duty order in the in- 
stant case. Fabricated Automotive Glass from Mexico; Initiation and 
Preliminary Results of Changed Circumstances Countervailing Duty 
Administrative Review and Intent to Revoke Countervailing Duty Or- 
der, 55 Fed. Reg. 32,672 (1990). On April 8, 1991, the final results of that 
changed circumstances review were published by Commerce. Fabri- 
cated Automotive Glass From Mexico; Final Results of Changed Cir- 
cumstances Countervailing Duty Administrative Review and 
Revocation of Countervailing Duty Order, 56 Fed. Reg. 14,234 (1991).9 
That determination, which revoked the underlying countervailing duty 
order effective August 24, 1986, is now being challenged before this 
Court in another lawsuit. 

Plaintiff urges that the GATT question is ripe for judicial review in 
this case, arguing that Commerce’s zero subsidy determination “incor- 
porated” its statements concerning GATT. As such, contends Plaintiff, 
those statements are reviewable as part of the whole determination. Ac- 


9 tn its final changed circumstances determination, Commerce revoked the countervailing duty order effective 
August 24, 1986, corresponding to Mexico’s accession to the GATT. Fabricated Automotive Glass from Mexico: Final 
results of Changed Circumstances Countervailing Duty Administrative Review and Revocation of Countervailing Duty 
Order, 56 Fed. Reg. 14,234 (1991). Commerce interpreted Article VI of the GATT and 19 U.S.C. § 1303(a)(2) to require 
a finding of injury prior to the imposition or levying of countervailing duties on duty-free items when the international 
obligations of the United States require it. Jd. at 14,234-35. Commerce further interpreted the law to require retroac- 
tive application of the injury test on existing countervailing duty orders. 
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cording to Plaintiff, the changed circumstances proceedings are evi- 
dence of the conclusive nature of Commerce’s opinion concerning the 
GATT, and the failure of this Court to address the issue here will subject 
all parties involved to unnecessary litigation expenses in future pro- 
ceedings. 

According to Defendant, Plaintiff incorrectly assumes that Com- 
merce did not impose countervailing duties upon imports entered on or 
after August 24, 1986 because of Mexico’s accession to the GATT. Defen- 
dant argues that the only final determination reached by Commerce in 
this regard was that the total bounty or grant for the review period was 
zero; any other language in that determination regarding Mexico’s 
GATT accession was not relied upon by Commerce to reach its zero 
bounty or grant determination. According to Defendant, because Com- 
merce did not decide the effect of Mexico’s accession to the GATT, that 
issue is not yet ripe for judicial review. 

Defendant insists that whatever relevance Commerce’s stated posi- 
tion on the GATT issue could have is defendant upon how this Court 
rules with respect to Commerce’s finding of zero countervailable subsi- 
dies: 


This [GATT] issue will become relevant only if (1) this Court finds 
that Commerce erred in determining that the respondents received 
no countervailable subsidies during 1986 and a remand to the 
agency is necessary; and (2) upon remand, Commerce finds that, in 
light of this Court’s remand decision, margins exist for entries 


made after Mexico’s accession to the GATT. In the event that (1) 
this Court sustains Commerce’s determination that there were no 
countervailable subsidies bestowed upon exports of fabricated 
autoglass during 1986; or (2) upon remand, Commerce redeter- 
mines that, even in light of this Court’s remand decision, no mar- 
gins exist upon the subject merchandise, the issue of whether 
Commerce possessed the authority to assess countervailing duties 
after August, 1986 need not be decided. 


Defendant’s Supplemental Submission Pursuant to this Court’s Re- 
quest at Oral Argument, at 19-20. 

Defendant-Intervenors concur with Commerce’s statement that the 
United States lacks authority to impose Countervailing duties on the 
subject merchandise entered after August 24, 1986 absent an injury de- 
termination by the ITC. Moreover, Defendant-Intervenors share Plain- 
tiffs view that Commerce’s statement amounted to a “final 
determination” that is subject to judicial review by this Court in the con- 
text of this administrative review. Defendant-Intervenors’ argument is 
that Commerce should have given effect to its “determination” by dis- 
continuing the suspension of liquidation of the subject merchandise en- 
tered on or after August 24, 1986, until and unless a legally valid injury 
determination should issue. 

After carefully reviewing the Final Results and the administrative re- 
cord upon which that determination is based, this Court concludes that 
while Commerce has given some indication as to its opinion concerning 
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the effect of Mexico’s accession to the GATT, as of the time of the final 
determination in this case Commerce has made no final, reviewable de- 
termination as to that issue. 

In the Final Results, Commerce refrained from determining the ef- 
fect of Mexico’s accession to the GATT upon the subject merchandise 
covered by the review period because it had found zero subsidy margins. 
Because this Court has affirmed Commerce’s zero margin determina- 
tion and because this Court finds that Commerce did not make a final 
determination as to the affect of Mexico’s accession to the GATT, judi- 
cial review by this Court as to the GATT question at this time would be 
premature. 

Because the countervailing duty order is still in effect pending its pos- 
sible vacation in a subsequent administrative review, 10 the preliminary 
injunction which was issued on January 5, 1990 suspending the liquida- 
tion of the subject merchandise should remain in effect. 


CONCLUSION 
Commerce’s determination that zero countervailable benefits were 
bestowed upon producers of fabricated automotive glass from Mexico 
for the 1986 review period is sustained. 
Plaintiff's motion for judgment upon the agency record is denied; De- 
fendant-Intervenors’ cross-claim is dismissed. 
Action dismissed. 


(Slip Op. 91-112) 


PPG InpustrIEs, INC., PLAINTIFF v. UNITED STATES, DEFENDANT, AND ASAHI 
Guass Co., Ltp., CENTRAL GLass Co., LTD., AND NIPPON SHEET GLass Co., 
LTD., INTERVENOR-DEFENDANTS 


Court No. 81-07-00986 


MEMORANDUM 


[Results of second remand to International Trade Administration affirmed; judgment 
for the plaintiff. | 


(Decided December 13, 1991) 


Stewart and Stewart (Eugene L. Stewart, Terence P. Stewart and David Scott Nance) for 
the plaintiff. 

Stuart M. Gerson, Assistant Attorney General; David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, U.S. Department of Justice (Velta A. Melnbrencis) for 
the defendant. 

Brownstein Zeidman and Schomer (Irwin P. Altschuler, David R. Amerine and Claudia 
G. Pasche) for the intervenor-defendants. 


10 See Fabricated Automotive Glass from Mexico; Final Results of Changed Circumstances Countervailing Duty Ad 
ministrative Review and Revocation of Countervailing Duty Order, 56 Fed. Reg. 14,234 (Apr. 8, 1991) 
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AQuILINo, Judge: Before the court are the final results of a second re- 
mand to the International Trade Administration, U.S. Department of 
Commerce (“ITA”) filed June 28, 1991 in this case, which challenges the 
agency’s determination sub. nom. Clear Plate and Float Glass from Ja- 
pan; Final Results Administrative Review and Revocation of Antidump- 
ing Finding, 46 Fed. Reg. 32,926 (June 25, 1981). 


I 


The background of the case is set forth in the court’s slip op. 88-174, 
12 CIT 1189, 702 F.Supp. 914 (1988), which granted, in part, plaintiff's 
motion for judgment upon the agency record. Familiarity with that deci- 
sion, which concluded that remand was “appropriate since determina- 
tions on the existence, or likelihood of resumption, of sales at less than 
fair value should be based on timely information”, 12 CIT at 1194, 702 F. 
Supp. at 917, is presumed. 

The ITA thereafter filed with the court results of the first proceedings 
on remand which stated that the agency had conducted a review of en- 
tries of the subject merchandise from February 17, 1977, the date of 
Treasury’s tentative determination to revoke, through February 5, 
1981, the date of its tentative determination to revoke the antidumping- 
duty order on clear plate and float glass from Japan. From that review, 
the ITA concluded that revocation “was justified based on examination 
of updated information, which indicates that there have been no sales at 
less than fair value.” 

By “updated information”, the agency meant data between February 
of 1977 and 1981. However, the ITA’s regulation, 19 C.F.R. § 353.54(a) 
(1980), provided for revocation upon a determination not only of no 
sales at less than fair value but also of no likelihood of resumption of 
such sales. As to that second standard, during the period of the remand 
proceedings in 1989-90, the plaintiff petitioner had sought to introduce 
much more recent data, allegedly reflecting market conditions in the 
United States and in the home market for that time. The ITA did not 
take that information into account, in part upon the foliowing stated ra- 
tionale: 


With respect to the question of likelihood of resumption of dump- 
ing, we must base our decision on information available as of June 
25, 1981, the date of our revocation decision. The information sub- 
mitted for the record by PPG refers to market conditions in 1988 
and 1989, which means that it is all ex post facto, and therefore can- 
not be taken into account when deciding the merits of our 1981 like- 
lihood decision. 

We disagree with petitioner’s contention that the Department 
has consistently focused on present market conditions in the 
United States and in the home market to predict whether there isa 
likelihood of resumption of dumping. In fact, we have focused on 
current market conditions only when recent pricing information 
was not available and parties submitted on the record sufficient, 
and relevant, information regarding market conditions. In this 
case, the Department had found no dumping for a period of six years 
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—more than three times the minimum period required under the 
former regulations. More importantly, [the] parties submitted no 
relevant information on the record regarding “current” market 
conditions, i.e., information on market conditions that would have 
been available to the Department as of June 21, 1981. All of the in- 
formation submitted by PPG refers to conditions in 1988 and 1989 
and thus would not have been available to the Department in 1981. 


The plaintiff complained to the court by way of a motion for a second 
remand, which was granted in an unpublished decision stating that de- 
fendant’s foregoing position was not in accordance with the law of this 
case 


or with law otherwise governing the ITA which does not preclude 
taking into account data of the kind offered by the plaintiff, nor did 
this court indicate that the agency “must” base its decision on infor- 
mation available as of June 25, 1981. On the contrary, the time that 
has passed since then makes consideration of more recent data ap- 
propriate, if not necessary. 

The goal of these proceedings now is to determine if such data 
confirm the historical administrative view that resumption of 
dumping was unlikely and that revocation therefore is in order. 


The intervenor-defendants reacted with a motion for rehearing, sup- 
ported by the defendant. It was denied in a second unpublished decision, 
whereupon additional remand proceedings before the ITA ensued. 


II 


The results of those additional proceedings are at hand. The agency 
summarizes them as follows: 


On March 29, 1991, we issued draft remand results, in which we 
thoroughly analyzed data submitted by the petitioner, PPG Indus- 
tries, Inc. (PPG), and concluded that there was no likelihood of re- 
sumption of dumping. We gave the interested parties an 
opportunity to comment on our draft results. Upon request of PPG, 
we provided PPG with additional time to substantiate its allegation 
of likelihood of resumption of dumping. We also allowed defendant- 
intervenors an opportunity to comment on this additional submis- 
sion. 

After thorough analysis of the data submitted by PPG in this re- 
mand proceeding, we determine that the data do not “confirm the 
historical administrative view that resumption of dumping was un- 
likely and that revocation therefore is in order.” 

The agency’s determination states that the draft remand results 
noted several deficiencies in the information submitted by PPG 
which, taken as a whole, failed to provide the support needed to sus- 
tain PPG’s arguments regarding the likelihood of resumption of 
dumping of clear plate and float glass. 

Allegedly, the deficiencies were in claims regarding prices in the 
United States and in Japan. However, the determination proceeds to ex- 
plain at length that, in submissions since the draft issued, PPG “suc- 
ceeded in redressing these deficiencies”, to wit: 
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* * * With respect to establishing that there exists a high degree of 
price competition in the United States, PPG has submitted sworn 
affidavits asserting that the subject merchandise is a commodity 
product, and that, since there are no qualitative differences be- 
tween different manufacturers’ product, prices for identical prod- 
ucts will be very similar, regardless of the identity of the producer. 


* * * PPG has submitted extensive data regarding overall price lev- 
els in the United States, and PPG’s U.S. market share. In support of 
PPG’s claimed market share * * *, [it] has submitted * * * charts il- 
lustrating the capacity of the major U.S. float glass producers, and 
charts prepared for internal PPG purposes, showing estimates of 
U.S. demand supplied by PPG. These documents confirm that PPG 
is amajor market participant. PPG also demonstrates that there is 
a high degree of similarity of prices among U.S. manufacturers in 
the U.S. market. In its chart illustrating overall U.S. float glass ca- 
pacity, five companies appear as major U.S. producers. For four of 
these five companies, PPG has submitted * * * a series of price lists 
for glass of varying thicknesses. These price lists strongly support 
PPG’s contention regarding the uniformity of U.S. producers’ 
prices, thereby demonstrating a reasonable likelihood that similar 
thicknesses of float glass are sold at similar prices, regardless of the 
source of the glass. PPG * * * has also provided invoices indicating 
its own actual sales prices of float glass in the U.S. market. 

We have therefore concluded that it is reasonable to believe that 
PPG’s U.S. prices are representative of the prices at which the 
Japanese product would be sold in the United States. 


With regard to prices in Japan, the final remand results state that, at the 
time of the draft thereof, 


PPG had not established * * * that the price list submitted in 
PPG’s February 8, 1991 submission was in fact a recent price list 
* * * Tn its June 14, 1991 submission, PPG submitted a sworn affi- 
davit asserting that the price list is * * * recent * * * and that dis- 
counts in the Japanese market average * * * as previously claimed 
by PPG. We determine that the affidavit, considering the experi- 
ence and knowledge of the individual affiant, provides a reasonable 
basis for accepting PPG’s claims with respect to prices as listed in 
the subject price list, as well as the level of discounts that ordinarily 
applies to sales in the Japanese market. 

* * *(Wie also note that PPG has made two conservative assump- 
tions in its estimate of Japanese prices. First, PPG has assumed a 
maximum discount * * * on sales of Japanese glass. Second, PPG 
has used the lowest price listed on the price list for the thicknesses 
which we are considering. Since per square foot prices for each 
thickness vary depending on various factors, such as the area and 
cut of the glass, PPG’s selection of the lowest listed price for each 
thickness serves as a conservative assumption with respect to float 
glass prices in Japan. 

We therefore determine that it is reasonable to assume that 
PPG’s data with respect to prices in Japan serves [sic] as a reason- 
able basis for allegations concerning prices of float glass in Japan. 
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The remand results then note that a comparison of those prices for Ja- 
pan with PPG’s U.S. prices “generates a margin for every possible com- 
parison, even to U.S. list prices unadjusted for insurance, freight, and 
duty.” Finally, the remand results at bar make the following points: 


* * * First, acareful examination of PPG’s data indicates that there 
are in fact a variety of per square foot prices for every given thick- 
ness of float glass, depending on such factors as the area and the cut. 
There is therefore no such thing as the per square foot price for 
3mm glass in the United States or Japan, but only prices for varying 
cuts and areas. In several instances, PPG has matched identical 
models of float glass in Japan and the United States. In other in- 
stances, it is less clear that PPG has followed correct model match 
procedures. In any event, we do not consider these issues critical in 
this analysis since PPG has compensated for these potential differ- 
ences by making conservative assumptions. PPG has offered a com- 
parison of the lowest prices from the * * * price list with the highest 
prices on the U.S. side, namely, unadjusted U.S. list prices. This 
comparison consistently generates dumping margins for every 
thickness of glass. 

Second, we note that PPG’s submissions represent the type and 
volume of data that it is reasonable to expect PPG to have gathered. 
It would not be reasonable to require PPG to gather stronger evi- 
dence to support its allegations. PPG has satisfied the Department 
that it has used all reasonably available resources in gathering data 
for its allegations, and that it has adequately explained * * * the ob- 
stacles hindering further collection of data. 


III 


The intervenor-defendants have filed papers in opposition to the fore- 
going results, and for a third remand, arguing that the ITA erred as a 
matter of law in first requesting, and then failing to reject, additional 
information provided by the petitioner, that the results are not sup- 
ported by substantial evidence on the record and that reinstatement of 
the dumping finding would be inappropriate without an injury determi- 
nation. 

The intervenor-defendants describe at length the proceedings before 
the agency subsequent to the court’s denial of rehearing earlier this 
year. The gravamen of their complaint is as follows: 


By the terms of the second remand order the ITA was directed to 
remedy what the court perceived was the ITA’s failure to examine 
PPG’s September 1, 1989 information concerning the 1988-1989 
period. The second remand order did not instruct the agency to re- 
open the administrative record and collect additional information. 
Nonetheless, rather than examining the information already con- 
tained in the administrative record of the first remand review, the 
ITA exceeded the mandate of the court and reopened the * * * re- 
cord to provide PPG the opportunity to “further substantiate the 
claims made in [its] September 1, 1989 submission * * *.” RR2 Doc. 
#2. When, in reply to this request, PPG submitted unresponsive in- 
formation concerning an even more recent time period, the ITA is- 
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sued yet another request for additional information. RR2 Doc. #19. 

The ITA’s repeated reopening of the administrative record to 
permit plaintiff to submit additional information to support its 
1989 allegation was contrary to law. The agency’s failure to exam- 
ine the first remand record to determine whether there was a likeli- 
hood that dumping had resumed was the only error perceived by the 
court in the first remand proceeding. Upon second remand, the ITA 
was directed to remedy that error by considering the September 1, 
1989 submission already before it to determine whether that infor- 
mation contradicted the historical view of no likelihood of resump- 
tion of sales at less than fair value. The reopening of the first 
remand record and the collection of additional information went far 
beyond remedying the perceived defect of the first remand, and ex- 
ceeded the ITA’s authority provided by the court’s remand order. 


Defendant-Intervenors’ Memorandum in Support of Motion for Re- 
mand and in Opposition to the International Trade Administration’s 
Second Remand Determination, pp. 19-20 (emphasis in original). 

The intervenor-defendants are correct in their claim that the second 
remand order did not instruct the ITA to reopen the administrative re- 
cord and collect additional information. However, it is equally true that 
that order did not restrict the agency from doing so. Indeed, the intent of 
the remand was to permit maximum administrative flexibility. 

After careful consideration of intervenor-defendants’ arguments, 
and comparison with the record of the contested proceedings, the court 
is not persuaded that the ITA abused its discretion and the law govern- 
ing performance of its responsibilities. Of course, in the interest of or- 
derly procedure, the agency has the authority to disregard information 
which is “untimely provided”, and it can also resort to “best information 
available” to foreclose a party from skewing analysis through selective 
submission of information. See, e.g., N.A.R., S.p.A. v. United States, 14 
CIT _,__, 741 F.Supp. 936, 941 (1990). See also Olympic Adhe- 
sives, Inc. v. United States, 899 F.2d 1565, 1571-72 (Fed.Cir. 1990); 
Brother Industries, Ltd. v. United States, 15CIT__,__—«, 771 F.Supp. 
374, 383 (1991); Pistachio Group of the Ass’n of Food Indus. v. United 
States, 11 CIT 668, 679, 671 F. Supp. 31, 40 (1987). 

Here, the ITA determined to accept the information proffered by the 
plaintiff and, on the record developed, that decision was not out of 
bounds. Plaintiff's submissions were within the timeframe allotted on 
remand, and perceived inadequacies were remedied in an expeditious 
manner. 

The resultant substantive issue before the agency was whether the in- 
formation received indicated likelihood of resumption of dumping. The 
Court of Appeals for the Federal Circuit has referred to such a question 
as “inherently predictive” in nature as follows: 


* * * Tn no case will the Commission ever be able to rely on concrete 
evidence establishing that, in the future, certain events will occur 
upon revocation of an antidumping order. Rather, the Commission 
must assess, based on currently available evidence and on logical 
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assumptions and extrapolations flowing from that evidence, the 
likely effect of revocation of the antidumping order on the behavior 
of the importers. 


Matsushita Electric Indus. Co. v. United States, 750 F.2d 927, 933 (Fed. 
Cir. 1984) (emphasis in original) (referring to analogous responsibilities 
of the International Trade Commission under 19 U.S.C. § 1675(b)(1)). 
The ITA itself in this case has stated that, 


since the availability and type of relevant data may vary widely 
from case to case, it is impossible for the Department to articulate a 
specific standard or state definitively what combination of data 
would cause the Department to determine that resumption of 
dumping is likely. 

Second Remand Results (“R.Doc 35”) at 14. 

As quoted above, the agency concluded that the information provided 
by PPG was of the type and volume that reasonably could have been ex- 
pected under the circumstances, and, although it disagreed with plain- 
tiff’s contention that the intervenor-defendants’ failure to contradict 
the submissions amounted to an admission, the ITA noted in making its 
determination that it was limited to the information on the record. Cf. 
Matsushita Electric Indus. Co. v. United States, 750 F.2d at 934-35, 937. 
The agency, not this court, must assess the credibility of that informa- 
tion. See, e.g., Negev Phosphates, Ltd. v. U.S. Dep’t of Commerce, 12 CIT 
1074, 1092, 699 F. Supp. 938, 953 (1988) (the court “lacks authority to 
interfere” with agency discretion to “interpret reasonably” evidence 
collected in an investigation). In this case, interpretation of the record 
developed led the ITA to report that comparison of the data “consis- 
tently generates dumping margins for every thickness of glass.” R.Doc 
35 at 12. 

Such a result could hardly have been interpreted to support the thesis 
of the intervenor-defendants, namely, that there was and is no likeli- 
hood of the resumption of dumping by them. Stated another way, there 
is substantial evidence on the record in support of the ITA’s determina- 
tion. Cf. Matsushita Electric Indus, Co. v. United States, 750 F.2d at 933 
(“Substantial evidence * * * means such relevant evidence as a reason- 
able mind might accept as adequate to support a conclusion”), quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938), and Univer- 
sal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951). Moreover, it has 
been held that a decision whether to revoke an antidumping-duty order 
does not depend on the weight of the evidence on the record, rather on 
the agency’s expert analysis of that evidence. Sanyo Electric Co. v. 
United States,15 CIT _,__, Slip Op. 91-110, at 4 (Dec. 6, 1991), 
and Toshiba Corp. v. United States,15CIT___,__, Slip Op. 91-107, 
at 4 (Nov. 26, 1991), citing Manufacturas Industriales de Nogales, S.A. 
v. United States, 11 CIT 531, 535-36, 666 F. Supp. 1562, 1566-67 (1987). 

Another argument of the intervenor-defendants is that, consistent 
with Article VI of the General Agreement on Tariffs and Trade and 19 
U.S.C. § 1673, the antidumping-duty order should not be reinstated 
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without an injury determination by the International Trade Commis- 
sion. They suggest that “the underlying injury determination may no 
longer be valid under present market conditions”, contending that, ina 
more recent determination, the Commission concluded that the domes- 
tic glass industry “would not be injured if certain outstanding counter- 
vailing duty orders concerning float glass were revoked.” 
Defendant-Intervenors’ Memorandum, pp. 69-70 (emphasis in origi- 
nal). Even if true, intervenor-defendants’ suggestion does not under- 
mine the ITA’s determination herein. If they believe that the domestic 
industry is no longer injured by reason of imports of clear plate and float 
glass from Japan, the Commission can be petitioned for relief under 19 
U.S.C. § 1675 (b)(1). 


IV 


In this case, on the record at hand, the court can only conclude that 
the results of the second remand to the ITA are supported by substantial 
evidence and are otherwise in accordance with law. Intervenor-defen- 
dants’ motion for a third remand must therefore be denied, and judg- 
ment must enter accordingly. 
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